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Tn Journat is published to advance 


sound thinking in the fields of insurance 
law relating to Life, Health and Accident, 
Fire and Casualty, Automobile, and Negli- 
gence, and to review unfolding develop- 
ments of interest and importance. Thus, 
the JourNnat presents timely articles on 
pertinent subjects of insurance law, di- 
gests of recent decisions, comments on 
pending legislation, reviews of legal arti- 
cles in contemporary publications, and 
other features reflecting the changing 
scene of insurance law within its scope of 
coverage. 


In the interest of stimulating current 
thought and frank discussion of signifi- 
cant relevant topics in insurance law, the 
pages of the Journat are made freely 
available. Because of this open policy of 
expression, no editorial responsibility is 
assumed for the ideas and opinions set 
forth. On this basis contributions are 
invited. 


The InsurRANCE LAw JourNAL is published 
monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois, Sub- 
scription Rate: $10 per year; single copies, 
price $1. 
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A Report to The Reader 


i; OW WOULD YOU LIKE to have this 
venireman deciding your case? In a 
recent accident case, Kroger Grocery & Bak- 
ing Company et al. v. Golder et al., 33 CCH 
AUTOMOBILE CASES 628 (Ky. Ct. of App., 
Feb. 10, 1950), the conduct of a juror was 
one of the points urged on appeal. Quoting 
from the opinion,—“It is charged that he 
went into the Traffic Bureau in the Louis- 
ville City Hall about an hour before the 
court commenced on the second day of the 
trial and there obtained information from 
the Louisville Police Department regarding 
the tonnage of trailer trucks and the dis- 
tance required to bring vehicles of different 
weights and loads to a stop when traveling 
at certain speeds. He read these statistics 
to the jury when they commenced their 
deliberations. On the night preceding, he 
went into the office of the Broadway Chev- 
rolet Company where he observed and 
measured a tire chain and inspected and 
measured bumpers on Chevrolet cars. This 
information he also communicated to the 
jury. On the morning of the second day 
of the trial he telephoned to the Fruehauf 
Trailer Company and inquired whether or 
not a trailer would whip when traveling at 
a speed of about thirty miles an hour. 
Whereupon, he was informed that it would. 
” 

It may surprise some to know that this 
special presentation of evidence was not 
enough to warrant a new trial, a technical 
provision in the Kentucky Criminal Code 
interposing an obstacle. 


Is There a Litigious Sex? 
Playing Post Office.—The lady says she 


wanted only to buy a money order and the 
post office clerk slammed the window closed 
on her fingers, “as a result of which she sus- 
tained a comminuted fracture of two fin- 
gers.” Being of a mind that this was not 
the kind of treatment that a taxpayer and 
a lady should receive from our postal em- 
ployee, she sued. 

As in all lawsuits, there are two sides to 
the question. The postal clerk contended 
that while this lady was standing in line 
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waiting to buy her money order, she was 
heaping abuse upon the clerk for his slow- 
ness, and since he did not relish abuses 
from the cash customer any more than Leo 
Durocher does, he shut the window, where- 
upon a second clerk opened the window to 
his money-order purchasing cage. The line 
which had formed behind the abusing lady 
stepped to this newly opened cage, and this 
clerk was about to wait upon the man who 
had been in line behind her when she charged 
this window like a Notre Dame fullback, 
being even more abusive than before. 

Now the record does not show whether 
there is some unwritten law which holds 
that postal clerks are not subject to abuse 
by the taxpayer. This postal clerk was will- 
ing to gamble that such a statute existed 
and he slammed his window shut, failing to 
notice the lady’s two fingers. The record 
in the case is very meager and we are un- 
able to learn whether or not the lady was 
just a rabid Brooklyn fan or a Republican, 
but the decision will probably stand for the 
proposition that postal employees are em- 
ployed solely for the purpose of selling 
stamps and money orders and other as- 
sorted products of the government, and not 
to become whipping boys for aggravated 
taxpayers. 

Beauty Is Skin Deep.—Another lady was 
on quite a different mission, but one very 
commonly indulged in by the modern female. 
She was attending a beauty parlor and be- 
ing redone in expert fashion until that un- 
fortunate moment when the sink cover fell 
on her face as she was being prepared for 
a shampoo. Now every woman will tell 
vou that you will never come out of a 
beauty parlor looking beautiful if sink cov- 
ers are going to fall on your face. This is 
just not a part of the treatment routine— 
besides it is probably painful. The court 
agreed with the customer and presumably 
she is taking her business to some other 
place with an uncovered sink. A lady needs 
the skin on her face to retain her beauty 
even though she buys it. 


Shucks! It Missed the Speaker.—One 
way to be certain that convention speeches 
will not be over-long is to employ a special 
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timekeeper. The lady involved in this case 
was such a timekeeper and she was per- 
forming her duties astutely until the ceiling 
fan fell on her head. This lady collected 
for her injuries but that, of course, is an- 
other story. The convention story is that 
the speeches continued unabated. 


Taking Arms Against a Sea of Troubles. 
—How our next little lady ever became 
tied to a man who boasted of killing two 
men and of having shot seven others is one 
of love’s little mysteries. He boasted so 
much of his murderous exploits that his 
wife got the impression that he might next 
experiment in murder on a female, and that 
she would be the victim. So she shot him. 
The court even permitted her to recover on 
his insurance policy. 


Rocks and Shocks.—It seems there are 
opportunities for lawsuits at every turn. 
This next lady was a spectator at a golf 
tournament and she tripped over a little 
rock (six inches in diameter). She thought 
it was quite an “unusual encounter,” but 
the judge thought it not unusual to find a 
rock on a golf course and told the lady she 
merely assumed the risk ordinarily incident 
to watching the match—nor could another 
lady recover when she learned from a motor- 
ist that he had run over and scraped the 
elbow of her little daughter in the driveway 
—there is no such thing as “freedom from 
shock.” 


Megalocephalia. — Another lady thought 
that when attending the ball game the only 
risk she was assuming was that of sunburn; 
so when a foul ball bounced off her pretty 
head into the hands of some eager young- 
ster, she went to court making the claim 
that she was entitled to a screen for pro- 
tection. But she couldn’t put the point over 
with the court. 

These little paragraphs are not meant to 
give the impression that we think ladies are 
the litigious sex. It just so happens that 
these cases can be grouped better under the 
sex of the litigant rather than the subject 
matter of the suit. After all, women are 
entitled to their day in court too, even 
though it costs the meek husband the price 
of a new dress. 


Rights of Third Parties 
v. Insurer 


A recent close case involving an interesting 
question of statutory construction turned 
upon the construction to be given the fol- 
lowing statutory provisions: 


Report to the Reader 


“4248. Liability insurance—Policy pro- 
visions—Action on policy.—After the pas- 
sage of this act, it shall be illegal for any 
company to issue any policy against liability 
unless it contains a provision to the effect 
that the insolvency or bankruptcy of the as- 
sured shall not release the company from 
the payment of damages for injury sustained 
or loss occasioned during the life of the 
policy, and any judgment which may be 
rendered against the assured, for which the 
insurer is liable, which shall have become 
executory, shall be deemed prima facie evi- 
dence of the insolvency of the assured, and 
an action may thereafter be maintained 
within the terms and limits of the policy by 
the injured person or his or her heirs against 
the insurer company. Provided further that 
the injured person or his or her heirs, at 
their option, shall have a right of direct ac- 
tion against the insurer company within the 
terms, and limits of the policy, in the parish 
where the accident or injury occurred, or in 
the parish where the assured has his domicil, 
and said action may be brought either 
against the insurer company alone or against 
both the assured and the insurer company, 
jointly and in solido. 


“Provided that nothing contained in this 
act shall be construed to affect the provi- 
sions of the policy contract if the same are 
not in violation of the laws of this state. 


“Tt being the intent of this act that any 
action brought hereunder shall be subject to 
all of the lawful conditions of the policy 
contract and the defenses which could be 
urged by the insurer to a direct action 
brought by the insured; provided the term[s] 
and conditions of such policy contract are 
not in violation of the laws of this state.” 
{Italics supplied. ] 

These provisions are set forth in Dart’s 
Louisiana General Statutes 1939, Section 
4248. The original act (Acts 1918, Section 
253) related only to the provision that the 
insolvency of the insured should not release 
the insurance company from the payment of 
damages. The provisions that a judgment 
against the assured should be prima facie 
evidence of his insolvency, that third per- 
sons or their heirs should be entitled to pro- 
ceed directly against the liability insurer, 
and that the insurer might interpose any 
defense in such an action by third persons 
that he could interpose against the assured, 
were added by Act 55 of 1930. 

In the case involving the code provision, 
plaintiff sued a bakery company and its 
public-liability insurance carrier for dam- 
ages for the death of their minor daughter, 
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who was killed by a truck of the bakery 
company. The accident occurred on Janu- 
ary 8, 1945, and suit was filed against the 
bakery company nearly one year later, on 
January 7, 1946. On May 2, 1946, the in- 
surer of the bakery was joined as a defend- 
ant to the suit by a supplemental petition. 
Plaintiffs had a judgment from which only 
the insurer appealed. The defense of the 
insurer, which was sustained by a Louisiana 
Court of Appeal [31 CCH AvutTomosiLe 
CAsEs 152], was that it had no notice of the 
accident until over a year after the occur- 
rence—that is, January 14, 1946—when its 
agent received a letter from the assured in 
which was enclosed the citation and a copy 
of the petition in the instant suit. 

The policy involved carried the following 
provisions: 

“1. Notice or AcciDeENtT, CLAIM or SvuilITt. 
Coverages A, B and C. When an accident 
occurs written notice shall be given by or 
on behalf of the insured to the company or 
any of its authorized agents as soon as 
practicable. ... 


“cr 


5. ACTION AGAINST COMPANY. COVERAGES 
A and B. No action shall lie against the 
company unless, as a condition precedent 
thereto, the insured shall have fully com- 
plied with all the terms of this policy, nor 
until the amount of the insured’s obligation 
to pay shall have been finally determined 
either by judgment against the insured after 
actual trial or by written agreement of the 
insured, the claimant and the company.” 

With three dissenting opinions, the Su- 
preme Court of Louisiana reversed the judg- 
ment of the court of appeal and reinstated 
the judgment of the plaintiffs against the 
insurance company. West et ux. v. Monroe 
Bakery, Inc., et al., 33 CCH AUTOMOBILE CASES 
630 (La. Sup. Ct., March 20, 1950). 

The majority began by saying that all but 
two cases had construed Act 55 of 1930 as 
conferring substantive rights on third parties 
to contracts of public liability insurance, 
which become vested at the moment of the 
accident in which they are injured, subject 
only to such defenses as the tortfeasor him- 
self may interpose. “The facts in each case 
may be different, but save for Howard v. 
Rowan, 154 So. 382, and State Farm Mutual 
Automobile Insurance Company v. Grimmer, 
47 F. Supp. 458, the result has been the 
same—the upholding of the statutorily granted 
right against the insurer regardless of a 
stipulation to the contrary between the in- 
surer and the insured in the policy contract 
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and regardless of dilatory conduct on the 
insured’s part in giving notice.” 

In support of its ruling, the majority 
quoted at length from earlier Louisiana de- 
cisions and apparently adopted language to 
the effect that the words in the statute, 
“terms and limits of the policy,” were not 
intended to include the requirement of no- 
tice, that the statute is.an expression of 
public policy, that liability insurance is is- 
sued primarily for the protection of the 
public, that the injured party rarely knows 
the identity of the tortfeasor’s insurer and 
therefore does not have the power to give 
a notice as required by the policy, and that 
the enforcement of a policy provision re- 
quiring notice would deprive the injured 
person of the right of action granted by 
law. Thus, according to this rationale, the 
main contingency upon which the liability 
of the insurance company would depend is 
the negligence of the tortfeasor; and in the 
case at bar, the proof of the negligence im- 
puted to the bakery company was acquiesced 
in by both defendants. 

The three dissenting judges, who wrote 
separate opinions, disagreed with the ma- 
jority as to the inferences to be made from 
the earlier cases. But their greatest em- 
phasis was directed to the language of the 
statute itself: “Any action” described in the 
statute “meant exactly what it said; that any 
action meant any form of action that may 
be brought under the terms of the Act by 
anyone having a right or cause of actior 
and that to such action the insurer could 
urge any and all defenses arising under the 
conditions of the policy the same as they 
could be urged by it in an action brought 
by the insured.” 


Addresses Given 
at Insurance Conference 


Because of their general interest, we have 
selected for publication here the substance 
of two addresses delivered before the In- 
surance Conference of the American Man- 
agement Association at the Hotel Statler, 
New York City, May 22-23, 1950. The first 
of these deals with the subject of fidelity 
and forgery protection and was given by 
Elmer C. Anderson, Assistant Secretary, 
The Surety Association of America, New 
York City. The second, dealing with lia- 
bility for property damage, was by A. T. 
Seaholm, Executive Vice President, Bowes 
& Company, Inc., Chicago, Illinois. 


(Continued on page 431) 
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Federal — State 


Social Security 


The Senate Finance Committee has re- 
ported, with several important amendments, 
the social security bill (H. R. 6000), passed 
by the House last October. Senator George, 
chairman of the committee, has predicted 
that the bill will pass with little delay. 


Attention: Insurance Companies 


Of particular interest to the insurance in- 
dustry is the deletion of the provisions for 
total and permanent disability insurance 
contained in the House bill. 


Also significant is the fact that full-time 
life insurance salesmen and agent-drivers 
are designated as employees for old-age and 
survivors insurance, coverage. Part-time 
agents, brokers and one-case men are Still 
excluded. 


Who Is Covered? 


Coverage would be extended to nonfarm 
self-employed persons (if self-employment 
yields an annual net income of at least $400), 
except physicians, lawyers, dentists, osteopaths, 
chiropractors, optometrists, Christian Science 
practitioners, naturopaths, professional en- 
gineers, veterinarians and architects. (The 
House bill had extended coverage to na- 
turopaths, architects and professional en- 
gineers, but had excluded publishers.) 


Also included in the Senate bill are border- 
line agricultural labor; federal civilian em- 
ployees not under an existing retirement 
system; United States citizens employed 
outside the United States by an American 
employer; employment in the Virgin Islands; 
employment in Puerto Rico, if requested by 
their legislature; domestic workers (if em- 
ployed by a single employer for at least 
twenty-four days in a calendar quarter and 
receiving cash wages of at least $50 during 
the quarter); state and local government 
employees, if the state enters into an agree- 
ment with the federal government; and reg- 
ularly employed agricultural workers on farms, 
including sharecroppers. 


Legislation 





Employees of religious denominations and 
organizations owned and controlled by a 
religious denomination would be excluded, 
but the denomination would be given an op- 
portunity to obtain for its employees on a 
voluntary basis. Ministers and members of 
religious orders would continue to be 
excluded. 


How Much Will It Cost? 


The present one and one-half per cent 
tax rate would be retained for another ‘ive 
years. The rate would rise to two per cent 
in 1956; two and one-half per cent in 1960; 
three per cent in 1965; and three and one- 
quarter per cent in 1970. The self-employed 
who are to be covered would pay one and 
one-half times the regular rate. 


The present $3,000 limit on taxable wages 
was retained in contrast to the $3,600 base 
set by the House. 


What Do We Reap? 


A greater increase in old-age and survi- 
vors insurance benefit payments is provided 
in the Senate than the House bill. Persons 
already receiving benefits would have their 
monthly benefits increased on an average of 
about ninety per cent. Increases would range 
from about sixty per cent for the highest 
benefit groups to over 100 per cent for low 
benefit groups. The-present average pri- 
mary benefit of approximately $26 per month 
for a retired insured worker would be in- 
creased to about $49. 


An alternative formula is provided for 
persons retiring in the future which would 
apply to those having at least six quarters 
of coverage after 1950. The resulting bene- 
fits would be approximately double the average 
benefits payable under existing law. The 
committee’s formula is fifty per cent of the 
first $100 of average monthly wages, plus 
fifteen per cent of the next $150 (based on 
the maximum wage and tax base of $3,000 
per year). The maximum monthly payment 
would be $150, as provided in the bill passed 
by the House. 


389 





National Service 
Life Insurance Bills 


Two bills effecting important changes in the 
National Service Life Insurance Act have been 
reported favorably by the House Committee 
on Veterans’ Affairs, One (H. 8235) pro- 
vides that after January 1, 1951, National 
Service Life Insurance dividends would be 
applied to pay premiums unless the insured 
had requested payment of dividends in cash. 


The other bill (H. 8236) proposes nine 
amendments to the present act. 


1. The health requirement would be waived 
for veterans having a service-connected par- 
tial disability, if they apply for insurance or 
reinsurance prior to July 1, 1951. (Previous 
authorization to waive health requirements 
expired January 1, 1950, and the waiver 
extended only to disability resulting from 
direct performance of military or naval duties. ) 
This amendment would adopt the same eligi- 
bility criteria as for compensation, which, 
it is believed, will result in savings in ad- 
ministrative expense. 

2. The application date for continuance 
of $5,000 gratuitous insurance of persons 
who became totally disabled after October 
8, 1940, and prior to April 20, 1942, and who 
have remained totally disabled, would he 
extended to July 1, 1951. (The previous 
expiration date was September 30, 1945.) 


3. Provision is made for continuance of 
$5,000 gratuitous insurance granted to those 
captured, beseiged or isolated by the enemy 
between December 7, 1941, and April 20, 
1942, provided application is made before 
July 1, 1951, and provided the person be- 
came totally disabled within six months 
after termination of his capture and remained 
totally disabled until enactment of this bill. 


4. The commuted value of any install- 
ments remaining unpaid at the death of the 
last beneficiary would be payable to the in- 
sured’s estate, unless the payment would 
escheat. (This applies only to insurance 
which matured between October 8, 1940, 
and August 1, 1946.) 


5. In cases in which the insured provided 
for payment of premiums by deduction from 
service pay, or where the premiums were 
paid by the government, the insurance would 
not be considered to have lapsed or to have 
been forfeited for desertion, even though 
deduction or payment was discontinued, as 
long as the insured remained in active serv- 
ice prior to August 1, 1946. In cases in- 
volving desertion, the insurance would be 
deemed to have been in force only if the 
insured, after a court-martial sentence, (1) 
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was restored to active duty, (2) was re- 
quired to engage in combat, (3) became 
totally disabled while engaged in combat 
or (4) was killed in combat. 


6. Under present law any veteran who 
has a service-connected partial disability 
could have applied for and received, upon 
payment of an additional premium, disability 
income protection, provided he applied before 
January 1, 1950, and provided his injury was 
service-incurred. The bill would extend the 
application date to July 1, 1951, and provide 
that if the injury is service-connected, appli- 
cations would be accepted even though a 
direct-service incurrence could not be proved 


7. If the Administrator finds that failure 
to pay premiums or failure to deduct premi- 
ums from service pay could be attributed, 
in any way, to the inadequacy of the service 
department’s procedure, the insurance would 
be considered to have remained in force. 
(This amendment has been proposed to pro- 
tect the veteran who provided for payment 
of premiums, where a clerical or acdminis- 
trative error occurred.) 


8. Formerly, a waiver of premium could 
be granted retroactively for any total dis- 
ability which existed for six or more months 
between August 1, 1941, and August 1, 1947. 
The bill seeks to change this period to be 
from October 8, 1940, to one year after the 
enactment of this legislation. Also, it would 
be provided that if premiums have been paid 
when a waiver should have been in force 
the premiums would be applied to the pay- 
ment of future premiums unless the insured 
requested a refund. (Today the premiums 
are refunded.) In addition, waiver of pre- 
miums would cease on the date notice is 
sent by registered mail from the Veterans 
Administration to the last known address 
of the insured, in contrast to the date of the 
Administrator’s finding, as is provided in 
the present law. 


9. The law banning the issuance of any 
additional policies after February 18, 1946, 
to those who served in the armed forces of 
the Commonwealth of the Philippines under 
the military order of the President of the 
United States would be continued. 


10. Under existing law, if a veteran has 
been totally disabled for more than six 
months and death occurs, the beneficiary 
receives the face value of the policy plus any 
premiums paid when a waiver should have 
been in effect. However, when the disability 
is less than six months and death occurs, 
the beneficiary receives the face value of the 
policy less whatever premiums are due for 
the period of total disability. The bill would 
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alter the latter situation by permitting the 
beneficiary to receive the face value and 
whatever premiums were paid when a waiver 
should have been in effect. 


The provision to authorize premiums paid 
during total disability to be applied to future 
premiums is in accord with a recent decision 
of the United States District Court for the 
District of Columbia in which the court was 
particularly critical of the current practice 
of the Veterans Administration. 


State Legislation 


The Louisiana, Massachusetts and South 
Carolina legislatures are in regular session. 
Michigan's special session has recessed urtil 
June 20. 


Accident and health insurance . . . Issu- 
ance of annual or blanket accident or health 
insurance policies to volunteer fire depart- 
ments has been authorized in Massachusetts 
(H. B. 1949, approved May 2, 1950). 


Annual reports... Every stock insurance 
company, other than life, doing business in 
Kentucky, must file with the Director of 
Insurance a statement under oath of all 
amounts paid to the company or its repre- 
sentative for insurance on property or risks 
in the state during the preceding year. How- 
ever, the requirement of including in the 
statement the name, location and amount of 
premium received by each agent has been 
deleted (H. B. 452, law without approval, 
Masch 27, 1950). ‘ 


Annual statements .. . The Massachusetts 
Insurance Commissioner may, for cause 
shown, extend the filing date of the annual 
statement required of insurance companies 
for sixty days beyond March 1 (H. B. 2424, 
approved May 2, 1950). 


Assessment corporations .. . The written 
examination for New York agents and bro- 
kers need not be taken by any person who, 
for a period of at least one year, has been 
a director of or has been regularly employed 
as an agent of an assessment corporation, 
or upon conversion of the corporation into 
a mutual fire insurance company, if he ap- 
plies within six months after conversion for 
a license to continue acting as an agent for 
the converted company (A. B. 2913, ap- 
proved March 30, 1950). 

Automobile accident insurance . . . The 
fixing and proclaiming of all automobile ac- 
cident insurance rates has been made a duty 
of the Virginia State Corporation Commis- 
sion. This provision was enacted as part 


Legislation 


of the biennial appropriation act (H. B. 31 
approved April 11, 1950). 


Capital stock requirements .. . Beginning 
June 21, 1950, new capital-stock requirements 
for insurance companies doing business in 
Kentucky will be in effect. The increases 
were provided for in Kentucky’s new insur- 
ance code (H. B. 116, approved March 23, 
1950). In order to qualify to transact any 
one kind of insurance business, an insurer 
must possess and maintain paid-up capital 
stock or surplus in an amount not less than 
shown in the following schedule “A”: 


Kind of Capital stock or 
insurance surplus required 
Casualty $200,000 
Disability 100,000 
Life 100,000 
Life and Disability 125,000 
Property 100,000 
Surety 200,000 
Vehicle 100,000 
Workmen’s Compensation 200,000 
Credit 100,000 


A schedule “B” governs additional paid- 
up capital stock (for a stock insurer) or 
additional surplus funds (for a mutual, re- 
ciprocal or Lloyd’s plan insurer) where 
combinations of insurance are written. 


Certificates of authority ... The New 
Jersey Insurance Commissioner may refuse 
to issue a certificate of authority to an ap- 
plying insurance company if he is satisfied 
that the proposed operating methods of the 
company would be hazardous to the public 
or policyholders (S. B. 60, approved April 
13, 1950). 


County motor vehicles . . . The Board of 
Supervisors of Tunica County, Mississippi, 
has been authorized, in its discretion, to 
obtain and pay for insurance covering lia- 
bility arising out of the negligent operation 
of county motor vehicles by an officer, agent, 
servant, attorney or employee of the county. 
The insurance on each vehicle is not to ex- 
ceed $5,000 for personal injury to any one 
person in any one accident, or $10,000 for 
personal injury to two or more persons in 
any one accident, and $5,000 property dam- 
age. This law is not to be construed as a 
waiver by the legislature of the county’s 
immunity from suit for negligent, tortious 
or unauthorized acts of its servants or em- 
ployees, and the sole liability of the county 
or the board is to pay the premiums on the 
policies (S. B. 648, approved March 31, 1950). 


County’s liability ... New York counties 
are liable for injuries caused by defective 
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highways and bridges, if the county is in 
charge of repair or maintenance of the high- 
way and bridge, and if the defect exists be- 
cause of the negligence of the county, its 
officers or employees (A. B. 2263, approved 
April 14, 1950). 


Electrical therapeutic devices . . . Cali- 
fornia has directed an Assembly interim 
committee to investigate the need for legis- 
lation regulating the use of electrical thera- 
peutic instruments in medical treatment. 
Complaints had indicated that use of the 
instruments by untrained or unqualified op- 


erators had. resulted in numerous injuries 
(H. R. 19-X, adopted March 31, 1950). 


Financial responsibility .. . A joint legis- 
lative committee was formed in New Jersey 
to study the improvement of the state motor 
vehicle financial responsibility law (A. C. R. 7, 
adopted April 5, 1950). Before any 
person or corporation in Mississippi will be 
granted a permit to engage in or continue 
in the business of distributing, installing or 
repairing any liquefied gas system, or to 
engage in the business of distributing and 
selling liquefied gas, the person or corpora- 
tion must file with the Motor Vehicle Comp- 
troller evidence that he or it has in force 
personal-injury and property-damage insur- 
ance on standard contract forms written by 
a company qualified to do business in the state. 


However, the Comptroller may not re- 
quire this insurance coverage unless the 
hazard of liquefied compressed gases is in- 
volved. In lieu of the insurance, a $20,000 
surety bond, payable to the state and con- 
ditioned to guarantee the payment of all 
damages, may be taken out (H. B. 477, ap- 
proved April 12, 1950). .. . An amendment 
to the Virginia financial responsibility law 
provides that the Commissioner of Motor 
Vehicles shall not apply the requirements 
for furnishing security for damages and proof 
of financial responsibility against a resident 
who is involved in an accident with a non- 
resident when the damage is less than $300, 
except upon the written request of any party 
in interest (H. B. 478, approved April 11, 
1950). ... Another Virginia amendment pro- 
vides that after July 1, 1950, no person shall 
be required to give or maintain proof of his 
financial responsibility after he has furnished 
the required security or release or has sat- 
isfied within fifteen days any final judgment 
rendered against him (H. B. 370, approved 
April 4, 1950). 


Fire protection . . . The first $250,000 
collected annually from taxes levied on 
gross premiums on fire insurance policies 
written on property in Mississippi will be 
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credited to a “Municipal Fire Protection 
Fund.” The fund will be apportioned to mu- 
nicipalities maintaining sufficient public fire 
protection to justify a credit on fire insurance 
rates under the rules and regulations of the 
Mississippi State Rating Bureau. Appor- 
tionment will be made on the ratio that the 
population of the municipality bears to the 
total population of all incorporated munici- 
palities in the state eligible for the appor- 
tionment. The funds turned over to a 
municipality must be used solely for pur- 
chasing, equipping, repairing and maintain- 
ing standard fire-fighting equipment and 
supplies (S. B. 45, approved April 4, 1950). 

Fraternal benefit societies ... New York 
fraternal benefit societies are limited by law 
to providing sickness benefits for illnesses 
which occur before age sixty-five. However, 
a new amendment has exempted from this 
limitation hospital benefits, provided the 
plan has been in operation prior to January 
1, 1940, and provided further that no person 
will be eligible for membership after reach- 
ing age fifty-five (A. B. 3052, approved 
March 31, 1950). 


Group life insurance A group life 
insurance policy in Massachusetts may pro- 
vide that the term “employee” shall include 
a partner or individual proprietor, if he is 
actively engaged in and devotes a substantial 
part of his time to the conduct of the busi- 
ness, and also retired employees (H. B. 2433, 
approved May 17, 1950). . . . Mississippi has 
amended its law which authorizes governing 
boards of counties, municipalities, municipal 
separate school districts and heads of state 
departments to procure group life, health 
and accident and hospitalization insurance 
for its employees. The amendment increases 
from $20 to $30 per week the maximum 
amount payable for health or accident in- 
surance, and raises from $4 to $6 per day the 
maximum permissible hospitalization bene- 
fits. It is also provided that employees wish- 
ing to secure hospitalization coverage for 
their dependents with the company provid- 
ing the group insurance may do so by au- 
thorizing in writing the deduction from his 
wages, but the cost of the additional cov- 
erage will not be supplemented by or paid 
out of public funds (S. B. 437, approved 
April 12, 1950)... . Beginning July 1, 1950, 
a domestic, foreign or alien life insurance 
company will not be permitted to do busi- 
ness in New York if it issues, within or 
without the state, a group life insurance pol- 
icy on which the premium is less than the 
net premium based on the Commissioner’s 


(Continued on page 440) 
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Risk 


in Automobile Upset and Collision Policies 


By STEWART P. McCONNEL 


THE PENNSYLVANIA COURTS APPROACH THE INTERPRETATION 
OF “UPSET” 


| Radella v. Bankers Mutual Fire Insur- 
ance Company, 70 Atl. (2d) 407, 33 CCH 
AUTOMOBILE CAsEs 294, the plaintiff was in- 
sured against “direct and accidental loss of 
or damage to his automobile caused by the 
collision of the automobile with another ob- 
ject or by upset of the automobile.” The 
plaintiff's truck upset when it was standing 
still and being unloaded mechanically by 
tipping its bed to cause a load of slag to 
slide out; its mechanical parts gave way 
under the strain of the upset. The insurer 
argued that the damage was not caused by 
upset under the coverage of the policy. Since 
the insured’s truck had actually partially 
upset during the process of unloading, the 
court’s decision was against the insurer. 
Arguments to the effect that the upset was 
not the proximate cause of the damage, and 
that the circumstances proved that the loss 
was caused solely by mechanical failure, 
were overruled. 

Since the court obviously felt, and the 
insurer admitted, that there was no question 
as to the actual upset, a precise definition 
of upset is not furnished by the decision. 

However, this seems to be the first time 
that the Pennsylvania courts have approached 
the interpretation of the meaning of “upset.” 


Upset and Collision Policies 





In Jack v. Standard Marine Insurance Com- 
pany, 6 CCH Fire anp CASUALTy Cases 994, 
205 Pac. (2d) 351 (1949), the operator of a 
diesel shovel raised the crane boom to its 
highest angle of elevation, so that the bucket 
was hanging directly over the cab. The 
operator then began to climb a very small 
incline but, as he did so, the bucket swung 
back far enough to shift the shovel’s center 
of gravity and the shovel tipped over back- 
wards, coming to rest on the rear of the 
cab. The question then arose whether this 
shovel had “upset.” The court held that it 
had, defining the term on page 354 in the 
following manner: 


“Once a vehicle loses its equilibrium and 
the overturning process has commenced and 
proceeded beyond the power of those in 
charge of the vehicle to stop its progress, it 
would be unimportant whether the vehicle 
turned over and over, rolling down a hill- 
side, or came to rest on a flat surface in an 
exactly horizontal position, or came to rest 
a short distance above the horizontal or at 
any other angle. It should be held that the 
vehicle had overturned or upset, within the 
meaning and intent of such a policy.” 

At first glance these two recent decisions 
from the opposite shores of the United 
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States seem to present nothing new, unless 
it would be a definition of “upset.” The two 
decisions hold that the insured can recover 
for damage: (1) if he is covered against the 
moving or initial force and (2) if there is 
an immediate connection between this force 


and the damage suffered, i.e., proximate 
cause. But this is nothing new: the same 
was true a quarter of a century ago, as is 
illustrated by two random cases. In one 
(Columbia Insurance Company v. Chatterjee, 
219 Pac. 102 (Okla., 1923)) the plaintiff 
was insured against accidental collision. He 
swerved his automobile to avoid hitting 
another automobile and while so doing col- 
lided with an embankment of earth and up- 
set. Apparently, most of the damage was 
caused by the upsetting, against which there 
was no coverage. But the court held, page 103: 

“It is immaterial that the car may turn 
over and be damaged, if the turnover is 
the result of a collision in the first instance, 
because the injury to the car in the turnover 
is as much due to the collision though in- 
direct, as if the upset had not occurred.” 

In the other case (Trexler Lumber Com- 
pany v. Allemannia Fire Insurance Company, 
289 Pa. 13 (1927)) the plaintiff insured some 
buildings against direct damage by wind. 
During a storm there was both a strong 
wind and a very heavy fall of snow. The 
buildings were damaged but the insurance 
company protested payment claiming that 
although some damage was caused by the 
wind, the major cause was the weight of the 
snow. The court held that the plaintiff was 
insured against the loss, saying, at page 18: 

“If the risk insured against was the proxi- 
mate cause of the loss there can be a re- 
covery, although a peril outside of the policy 
may have remotely or incidentally con- 
tributed thereto.” 

To the previous requirements may be 
added a broadening statement: that if re- 
quirements one and two are met, then the 
insured can recover even though the direct 
cause of the loss was an occurrence specifi- 
cally excepted from coverage, or though the 
direct cause of the loss was attributable to 
the acts of the insured. In the Radella case, 
there was a clause which specifically ex- 
empted mechanical failure or breakdown 
from the coverage. It was clear that no 
damage was caused by the collision of the 
truck with the ground; therefore, the “up- 
set” itself, i. e., the motion of the truck be- 
tween the moment it lost its equilibrium and 
the moment of collision with the ground, 
was likewise no cause of the damage. Some- 
between these two moments a me- 


time 
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chanical breakdown or failure must have 
occurred—perhaps all at once or perhaps as 
a result of one bolt snapping and setting off 
a chain of other mechanical breakdowns. 

That this must have occurred is self- 
evident; that this was intended to be ex- 
cepted from coverage is possible; yet the 
court, finding that an “upset” was the initial 
force, held that the plaintiff was covered. 

While in the Radella case the occurrence 
insured against led directly to the excepted 
provision, the situation was somewhat re- 
versed in the Jack case. There, the operator’s 
own acts, which came close to, if they did 
not actually amount to, deliberate negli- 
gence, were the cause which led directly to 
the damage. But here also the court held 
there was coverage. Just how far the courts 
will go is not certain, but it seems that if 
the insured can show that the initial occur- 
rence was one covered by the policy it 
matters practically not at all—barring de- 
liberate fraud or willful neglect—what fol- 
lows or precedes this occurrence. 

The insurer in the Radella case argued in 
general that the damage was not caused by 
the accident, (1) because it was caused by 
negligent unloading which permitted the 
slag to slide off the truck bed unevenly, (2) 
because it was obviously caused by me- 
chanical failure of parts of the truck, which 
damaged themselves and the framework of the 
truck and (3) because the policy itself clearly 
stated that damage due to mechanical failure 
was specifically excepted from the policy. 


Negligence of Insured 
as Bar to Recovery Under 
Accident Policy 


There was no evidence to show that the 
loss was caused by direct negligence unless 
there might have been a presumption of the 
foreseeability or expectation of mechanical 
failure or of an uneven slipping of the load 
from the truck. Thus, the insurer argued 
that since the upset was coincidental with 
the uneven slipping of the load and the me- 
chanical failure or excessive strain the loss 
was prima facie due to negligence and hence 
there could be no recovery. However, such 
negligence was not accepted in the policy from 
the general coverage against “upset” and (al- 
though negligence may often be coincidental 
with a particular loss insured against) it can 
hardly be said to have been in the contemplation 
of the parties and excluded from the risk un- 
less so expressed in the policy. It was not 
contended that the upset was excluded by 
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the expression “accidental loss” in the gen- 
eral coverage. 

The contention that negligence precludes 
recovery for an accident was successfully 
pressed under a policy against “accidental 
collision” in Pennsylvania (Hamilton v. 
American, 82 Pa. Super. 191 (1923)). Here, 
the insured drove his truck off the highway 
onto a railroad track and bumped over the 
ties; and in turning back to the roadway, his 
wheel caught on the track and his truck 
turned over. The court held it was not an “ac- 
cidental collision,” and defined accident thus: 

“In the Standard Dictionary, the word 
‘accidental’ is defined as something ‘happen- 
ing or coming by chance or without design’. 
Some authorities hold that the word ‘ac- 
cidental’ means the happening of an event 
without fault or negligence on the part of 
anyone. This is a narrow and restricted 
meaning. In its ordinary, popular sense, it 
expresses the thought of an event occurring 
without design or purpose, or unintention- 
ally on the part of the assured. Given the 
latter meaning, it does not negative the idea 
of negligence on the part of one whose 
physical act the occurrence follows. But it 
does not include the result of wilful design. 
If accident and negligence be not opposites, 
accident and design are: McCarty v. The 
New York and Erie Railroad Company, 30 
Pa. 247; 1 Corpus Juris 392. Can it be said 
that the collision of plaintiff’s truck with 
the track was accidental? The driver found 
that he was off the roadway and could not 
turn back upon it without striking the rail. 
He decided that he would try to drive over 
the rail and, in so doing, the truck upset. 
The collision with the rail was not accidental 
but by design. Plaintiff’s truck was not in- 
sured against the accident, but against ac- 
cidental collision with other objects. If the 
driver, in trying to pass another car, had 
struck the car, or a telegraph pole or curb 
on the side of the road, the collision might 
be the result of negligence merely and could 
be comprehended by the words ‘accidental 
collision’, because it was not by design. But 
if the driver had deliberately driven the 
truck into the rear of another car because 
it was in his way, it would hardly be con- 
tended that the collision was accidental, al- 
though the result was what is popularly 
known as an accident.” 


Mechanical Failure 
of Automobile 


Many types of mechanical failure are ac- 
tually foreseeable and, hence, not accidental 


Upset and Collision Policies 


but caused by design or negligence. The 
insured may have been negligent in not 
using machinery having the proper factors 
of safety in its parts. In simpler form, as- 
suming that the insured had loaded his truck 
beyond its known capacity and this was 
known to him before he proceeded to unload 
or to transport the load, a jury might, with 
expert testimony or otherwise, determine 
and decide that the insured was thus wantonly 
careless in the use of his truck. There was 
no evidence here to this effect, but careless- 
ness possibly could have been proved. The 
insurer, under the general rules of construc- 
tion against it, would still have no defense, 
however, unless this was a specific exception 
under the policy. 


Specific Exclusion 
Should Be Specific 


The insurer also argued that the damage 
was confined to mechanical failure and hence 
within the following exclusion: 


“This policy does not apply: (d) under 
any of the coverages, to any damage to the 
automobile which is due and confined to 
wear and tear, freezing, mechanical or elec- 
trical breakdown, or failure, unless such 
damage is the result of other loss covered 
by this policy.” 

A reading of the exclusion clause dis- 
closes an almost insurmountable confusion 
of words and doubtful construction. It 
might have been more clearly stated by the 
insurance company if it had considered more 
the importance of the general rules of con- 
struction and the purpose of the exclusion 
clause as to rate determination. If “con- 
fined” to the excluded types of “damage,” 
the loss is not then “under any of the cov- 
erages” nor is it the “result of other loss.” 
According to the policy, it covers “upset” 
but does not cover damage entirely caused 
by and confined to mechanical failure; yet it 
does cover mechanical failure which is the 
sole cause of the damage where the damage 
is also the result of upset or other loss cov- 
ered. No restatement or reconstruction of 
the words seems to make good sense. 


The superior court found interpretation 
difficult when considering this clause in con- 
nection with the insured’s argument that the 
upset was the result of negligent unloading 
and that, hence, the negligent unloading was 
the proximate cause. It said: 


“The Insurer might with as much reason 
and logic argue that ‘though . . . an upset of 
. .. [a vehicle] was the end result of the 
negligent ... [operation] of the vehicle, it was 
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the latter which was the proximate or direct 
cause of the damage and not the upset’.”’ 

Possibly the insurer might have secured 
the intended result as to limiting the cover- 
age had it left off the last clause entirely. 
It can readily be assumed that the recov- 
eries not intended included particular cases 
where the automobile collided or upset solely 
as a consequence of mechanical breakdown 
or failure, etc., which were foreseeable and 
hence not accidental, on the theory that 
without such exclusion the policy is an in- 
vitation to carelessness or at least not in- 
surance against casualty at all. Otherwise, 
the insured might conceivably permit his car 
to wear out or freeze, or might operate it 
with defective parts, by design and with 
wanton carelessness, yet be entitled to re- 
cover. Such operation would not of course 
be a casualty and as a general policy such 
insurance would not be good business. If 
this was the intent, the exclusion could have 
been more clearly stated—for example: 

“This policy does not apply: (d) to any 
damage to the automobile which is solely 
caused by wear and tear, freezing, or me- 
chanical or electrical breakdown or failure, 
and any casualty herein insured against as 
merely coincidental.” 

Although not argued on appeal, the in- 
surer contended in the trial court that the 
ordinary collision policy had been reworded 
to include “upset” cases because previously, 
and still in some states—as in Bell v. 
American Insurance Company, 181 N. W. 733; 
Great Eastern Casualty Company v. Solinsky, 
263 S. W. 71; Brown v. Union Indemnity 
Company, 105 So. 918—any damage caused 
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by upset followed by collision with the 
ground was not considered collision damage, 
This was commented upon by the trial court 
as follows: 


“The policy in the instant case was written 
by a Pennsylvania insurance company and 
delivered in Pennsylvania, to a resident of 
Pennsylvania. In his brief, counsel for de- 
fendant says: 


“*The defendant feels that the cases cited 
above cover the two lines of thought in de- 
fining collision which resulted in the adding 
by insurance companies of the words “or 
upset” to cover those situations where the 
violent contact occurred between the insured 
automobile and the road bed or some other 
similar object with which the car came in 
contact once it had turned over. It is our 
argument that the inclusion of these words 
made the recovery uniform thereafter 
throughout the United States’. 

“Defendant offered no evidence to support 
its contention. Whatever may be the law 
in other jurisdictions, it is not necessary in 
Pennsylvania to add the word ‘upset’ to 
provide coverage such as suggested by de- 
fendant. 


“An examination of the policy clearly in- 
dicates the risks covered, They are ‘collision 
of the automobile with another object, or 
upset of the automobile’. Upset is one of 
the risks against which defendant insured. 
There is no limitation as to what kind of 
upset. Therefore, defendant insured against 
all upsets. Had the intention been other- 
wise, defendant readily could have provided 
for such contingency by the terms of the 


policy.” [The End] 
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RIGHT OF WIFE TO RECOVER 
FOR LOSS OF CONSORTIUM 





RECENT CASE before the Court of 

Appeals of Georgia raises, but leaves 
unanswered, a question which by nature 
hints of possible serious repercussions and 
pitfalls for insurance companies, their coun- 
sel and claims adjusters. The question is 
one which is posed by the carrying over 
into modern law of some of the theories of 
vestigial rights of the common law. 

The case is that of McDade v. West and 
Aycock;' it discloses that the Court of Ap- 
peals of Georgia is evenly divided on the 
question of whether or not a wife has a 
right of action against a tortfeasor for the 
loss of the consortium of her husband, 
caused by injuries inflicted on the husband 
by the negligence of the tortfeasor. 

One McDade was employed by a com- 
pany which, among other things, contracted 
with various apartment owners to paint 
smokestacks. McDade was sent by his com- 
pany to paint one of the two smokestacks 
on the apartment house of the defendants, 
West and Aycock. 

Upon arriving at the apartment house in 
question, McDade saw that one smoke- 
stack was already being painted, so he 
proceeded to hook his rig onto the top of 
the other smokestack. He ascended and 
began his work. About five minutes after 
he reached the top of the smokestack, it 
suddenly bent, as a result of which McDade 


117 CCH Negligence Cases 511, 56 S. E. (2d) 
299 (Ga., 1949). 


Loss of Consortium 
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was thrown a distance of about fifty feet 
to the ground. 


McDade was very serious injured as a 
result of his fall. 


He promptly filed suit against West and 
Aycock, alleging in some detail the above 
facts and setting forth his injuries. Mc- 
Dade based his cause of action on an al- 
leged duty of the defendants, West and 
Aycock, to have known of the defect which 
caused the smokestack to buckle beneath 
his weight. 

Investigation revealed that there was no 
question about his severe injuries. Despite 
the fact that it seemed apparent that a gen- 
eral demurrer to his petition should be sus- 
tained, it was determined that a reasonable 
settlement of the matter would be made 
with him by West and Aycock’s insurance 
carrier, This settlement was made, and the 
insurance carrier proceeded to close its file 
on the case. 


Suit by Wife 
for Loss of Consortium 


Several months after the settlement, and 
within the period fixed by the applicable 
statute of limitations, Mrs. McDade filed a 
damage suit against West and Aycock, al- 
leging in detail the above facts concerning 
the injuries to her husband. She pointed 
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out in addition that she had been deprived 
of the consortium of her husband because 
of the hospitalization necessitated by his 
injuries. Further, she alleged that though 
her husband was at home at the time of 
her filing this suit, he had been rendered 
impotent by the injuries he sustained and 
that she was thereby deprived of the con- 
jugal element of consortium. 

Counsel for Mrs. McDade (who had been 
counsel for her husband in his action) 
sought to excuse McDade’s not discovering 
the defect in the smokestack before ascend- 
ing same by the allegation that to do so 
would have required a “qualified engineer” 
and by showing that McDade was not so 
qualified. 


Defendants’ Demurrer 


The writer, representing the defendants’ 
insurance carrier, interposed a general de- 
murrer to the petition. This demurrer chal- 
lenged the plaintiff’s right to recover on 
two grounds. The first was that no action- 
able negligence was set forth, McDade hav- 
ing assumed the risk of the use of the 
smokestack as a support, and that under the 
allegations of the plaintiff’s petition defend- 
ants could not be said to have failed to 
exercise ordinary care for the protection 
of an invitee, since the petition affirmatively 
stated that it would have required an in- 
spection by a qualified engineer to have 
discovered the alleged defect. Second, it was 
urged in the demurrer that the injuries 
which Mrs. McDade complained of were 
not compensable under Georgia law. 


The Superior Court of Fulton County 
sustained the general demurrer without in- 
dicating on what ground it was sustained. 
Counsel for Mrs. McDade immediately ex- 
cepted to this decision. 

The case was appealed to the Court of 
Appeals of Georgia. There it was to be 
argued before a three-judge tribunal, one 
of the two divisions of the court of appeals. 

Appellate briefs were submitted and oral 
argument made in the appeal to this tribu- 
nal; the outcome of the appeal was an 
affirmation of the ruling of the superior 
court, but with one of the three judges 
dissenting, 

By reason of this dissent, the case was 
to be reviewed by the full court of appeals 
pursuant to Georgia law,’ though in this 
review there was to be no oral argument. 





21933 Code of Georgia, Annotated Supple- 
ment, Section 24-3501. 
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Upon consideration of the case by all six 
members of the court of appeals, there re- 
sulted an even division of opinion, two of 
the judges who had not originally heard 
the case having aligned themselves with the 
dissenting judge of the division which had 
first heard the appeal. 

A memorandum opinion was prepared in 
which the views of both sides of the court 
of appeals were set out. It appeared from 
this memorandum that the only question 
considered was that of the wife’s right to 
recover in a negligence case for loss of con- 
sortium. There was no indication of con- 
sideration having been given to the question 
of actionable negligence. 

The case was ordered transferred to the 
Supreme Court of Georgia for review and 
final determination pursuant to a provision 
in the Constitution of the State of Georgia.’ 
The writer was notified by this tribunal of 
the transfer. 

The writer concluded that a motion for 
rehearing filed in the Court of Appeals of 
Georgia would have been to no avail, since 
that court had lost jurisdiction of the case 
by reason of its transfer to the Supreme 
Court of Georgia. It was believed that it 
would have been unavailing to file a petition 
in the Supreme Court of Georgia asking 
that the case be transferred back to the 
court of appeals for consideration of the 
question of actionable negligence, since the Su- 
preme Court of Georgia could only assume 
that the court of appeals had considered 
and passed on every ground or reason for the 
sustaining of the demurrer by the lower court. 

The writer determined to send a letter 
to the judges of the court of appeals calling 
their attention to the fact that apparently 
no consideration had been given by them 
to the question of actionable negligence 
raised by the demurrer, and pointing out 
that if a general demurrer was sustainable 
on any ground it should be sustained even 
if another proposed reason for sustaining 
the general demurrer might not be tenable. 
Copies of this letter were sent to each mem- 
ber of the court of appeals as well as to 
opposing counsel, with a request to the lat- 
ter that any reply deemed necessary or 
advisable should be made. 

‘The case was then returned to the Court 
of Appeals of Georgia by the Supreme Court 
of Georgia for further consideration. This 
move was notable in and of itself, since 





2 Constitution of Georgia of 1945, 1933 Code 
of Georgia, Annotated Supplement, Sections 
2-3704, 2-3708. 
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there seems to be no provision in the Georgia 
law for such a return. However, there has been 
found no prohibition against such an action. 


Loss-of-Consortium Question 
Not Solved 


Upon consideration of the remaining 
ground of the demurrer, the court of ap- 
peals unanimously held that the judgment 
of the lower court dismissing the petition 
should be sustained on the ground that the 
petition alleged no actionable negligence.‘ 
In the reported opinion, however, the court 
indicated its divided views on the question 
of whether loss of consortium in such a 
case was an actionable injury. 


The writer submits that the ultimate de- 
cision of the court of appeals in affirming 
the sustaining of the demurrer was proper. 
However, it is believed that the court’s hav- 
ing submitted an indication of its division 
of opinion will precipitate the bringing of 
another suit by a wife as soon as facts sup- 
porting actionable negligence exist. 

While the question of the wife’s right to 
maintain this type of suit was one of first 
impression in Georgia, it has been repeated- 
ly considered by other courts in this country. 


At common law the wife could not main- 
tain a suit for loss of consortium.’ This 
view was early adopted by a majority of the 
jurisdictions in this country.® 


The passage of the married women’s 
acts, expanding the rights‘of married fe- 
males, has never been said to have created 
1 right such as that sought to be main- 
tained in the McDade case. In North Caro- 
lina, a case was decided which, at first 
blush, seemed to sustain the position taken 
by Mrs. McDade." Subsequently, however, 
the Supreme Court of North Carolina dis- 
pelled any doubt which may have existed 
concerning any such holding in that case, 
and resolved the question against the mar- 
ried-woman claimant. The law of North 
Carolina now accords with that of all other 
jurisdictions in this country where the ques- 
tion has been considered.* 


Great stress was laid by counsel for Mrs. 
McDade upon several decisions in Georgia 
which hold that a wife can maintain a suit 
for and recover for loss of consortium in 
alienation-of-affection suits and in cases 
where the injury caused the wife has been 
deliberate rather than negligent. One of 
the cases relied on by counsel for Mrs. 
McDade was the case of Hosford v. Hos- 
ford,” the opinion in which was written by 
Judge MacIntyre, one of the judges holding 
against Mrs. McDade on the consortium 
question in this case. 

Judge MacIntyre apparently saw a dif- 
ference between the situation involved in 
Sessions v. Parker, infra (where it was de- 
cided that a wife may sue a third person 
for the loss of her husband’s consortium), 
and the AlcDade case, the difference being 
the deliberate nature of the injury in the 
former case, the inadvertent one in the latter. 

It is readily perceived that in cases of 
alienation of affection, where the wife’s loss 
of consortium is caused by a deliberate act 
on the part of a tortfeasor, the wife can re- 
cover in Georgia just as in other jurisdictions. 

The decision in the McDade case leaves 
the law in Georgia in a state of confusion 
on the subject of recovery for loss of con- 
sortium. The petition of Mrs. McDade 
clearly indicates an attempted recovery on 
two separate items: (1) the temporary loss 
of all of the elements of her husband’s con- 
sortium while he was hospitalized and (2) 
the permanent loss of that element of con- 
sortium which consists of conjugal relations. 
In its opinion, the court did not attempt 
to distinguish between the two and, as it 
stands, half the court is apparently of the 
opinion that a wife can maintain a suit for 
either of the two losses. 

The question of whether or not the wife 
can maintain a suit for permanent loss of 
a vital element is one not entirely and con- 
clusively answered. Under the majority of 
judicial holdings, if A deliberately alienates 
the affections of B, then C, the wife of B, 
has a right of action for damages against A. 
On the other hand, if A, while driving his 





*McDade v. West and Aycock, above, 


foot- 
note 1. 
5 Koscialek v. Portland Railway, Light ¢€ 


Power Company, 160 Pac. 132, 81 Ore. 517 
(1916); Hinnant v. Tide Water Power Company, 
126 S. E. 307, 37 A. L. R. 889, 189 N. C. 120 
(1925); Sobalewski v. German, 127 Atl. 49 (Del., 
1924). 

*27 American Jurisprudence, Section 514, p. 
114; Emerson v. Taylor, 104 Atl. 538, 5 A. L. R. 


1045, 133 Md. 192 (1918); Annotation 59, A. 
L. R. 681; 41 Corpus Juris Secundum, Hus- 
band and Wife, Section 404; 13 R. C. L. 1443. 
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Section 493; Bernhardt v. Perry, 208 S. W. 462, 
13 A. L. R. 1320, 276 Mo. 612 (1919); Smith 
v. Nicholas Building Company, 112 N. E. 204, 
L. R. A. 1916 E, -700 Ann. Cas. 1918 D, 206 
(1915); Brown v. Kistleman, 98 N. E. 631, 40 
L. R. A. (N. S.) 236, 177 Ind. 692 (1912). 

‘Hipp v. E. I. Dupont DeNemours & Com- 
pany, 108 S. E. 318, 18 A. L. R. 873, 182 N. C. 9 
(1921). 

* Hinnant v. Tide Water Power Company, 
above, footnote 5. 

°198 S. E. 289, 58 Ga. App. 188 (1938). 
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automobile in a grossly negligent manner, 
injures B to such an extent that C is per- 
manently deprived of an element of consor- 
tium, C cannot recover from A. 


As has been previously pointed out, at 
common law there could have been no re- 
covery in either event. The married women’s 
acts have abrogated this holding in the for- 
mer of the above two examples where a 
deliberate tort is involved. Despite the 
strong practical considerations for such dis- 
tinction as have been made, from a legalistic 
standpoint the supported differences seem 
to be without merit. 


There is inescapable logic in the follow- 
ing language in the dissenting opinion of 
the McDade case: 

“If the wrongs of the wife are the same 
in principle as the wrongs of the husband, 
there is now no reason why the common 
law should withhold from her the remedies 
it affords to the husband.” 


What are the practical problems involved 
if the dissenting opinion in the McDade case 
is correct? First, in a day and age where 
insurance companies insure a variety of 
casualties and liabilities, nearly all negli- 
gent injuries foster the possibility of liti- 
gation. Years ago, if A and B were good 
friends and A negligently injured B, B was 
not overly disposed to hire a lawyer to sue 
A. Not so today. With the advent of our 
system of casualty and liability insurance, 
B, knowing that his friend A is insured, is 
without compunction in filing suit against A 
or at least in making a claim against him. 
Fortunately, all of these claims do not reach 
the stage of litigation. However, the possibility 
of a lawsuit is not to be perfunctorily dis- 
missed; it is always at least in the background. 

Under the pleadings in the McDade case 
and the dissenting opinion in that case, it 
appears that any time a man is injured and 
is temporarily or permanently disabled from 
providing all the elements of consortium as 
a part of his marital relations, his wife 
immediately is possessed of a cause of 
action against the tortfeasor. Potentially, 
this doubles the number of damage suits 
which must be disposed of by our courts. 


While this article does not propose to 
deal with the rights of wives who are 
separated or divorced from their husbands, 
practical problems are presented in this 
connection which will have to be resolved 
if the doctrine of the dissenting opinion of 
the McDade case becomes law. 


1% Sessions v. Parker, 162 S. E. 790, 174. Ga. 
296 (1931); Edwards v. Monroe, 189 S. E. 419, 
54 Ga. App. 791 (1936). 
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Another practical consideration involved 
insofar as insurance companies are con- 
cerned is the burden of additional work 
in getting from wives releases of any causes 
of action which they might have when the 
husband is injured. It is not unreasonable 
to believe that the request by an adjuster 
to a wife that she sign a release with her 
husband and accept some consideration will 
in and of itself cause wives to consult law- 
yers to determine what rights they have in 
the premises. 

Despite this possibility, however, it is 
deemed unsafe to fail (certainly in Georgia) 
to secure a binding release from a wife 
if serious personal injuries have been suf- 
fered by her husband. If the dissenting 
opinion in the McDade case later prevails, 
it may well be that other jurisdictions will 
adopt such a liberal view of the matter. 


Assuming that releases from wives are 
necessary, an important consideration is the 
ascertainment of the amount to be offered 
the wife in settlement of her claims. In 
alienation-of-affections cases, the measure of 
damages for loss of consortium is simply 
the enlightened conscience of an impartial 
jury, consideration being given to the ele- 
ments of affection, society, assistance, com- 
panionship and comfort. No proof of a 
direct pecuniary loss is necessary.” This 
affords at best a conjectural basis for ascertain- 
ing the necessary liberality of settlement offers. 


It is reasonable to assume that the meas 
ure of damages for the wife’s loss of con- 
sortium under the doctrine of the dissenting 
opinion of the McDade case will be similar 
to that in alienation cases, tempered pos- 
sibly by the exclusion of the wilful aspect 
of the tort. Settlement policies would, of 
course, have to be made to conform to this 
vague measuring medium. 


It is the writer’s belief that legislation 
should be prepared and introduced in every 
State legislature, providing a clear-cut an- 
swer to the problem herein discussed. Con- 
sidering the possible additional burden on 
the courts, there may be valid reasons why 
legislation should be passed denying the 
wife a right to maintain a suit similar to 
that filed by Mrs. McDade. Certainly, the 
additional burden of securing releases or 
defending suits by wives should interest 
insurance companies in the furtherance of 
such legislation. 
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On the other hand, public sentiment and 
public policy might demand that legislation 
be adopted specifically allowing the wife to 
recover for permanent loss of consortium 


definition is somewhat nebulous. It is sub- 
mitted that if the right sort of legislation 
were adopted, a wife’s recovery could at 
least be limited to cases in which there was 


ie —or any substantial element thereof—with an actual wrong done to her, for which she 





e clear-cut definitions of just what elements should be adequately compensated. 
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s, | WHAT ABOUT FEDERAL REGULATION? 

” | The Health and Accident Underwriters Conference held its annual 
re | meeting at the Hotel Statler, New York City, from June 5 to June 7. 
he In his report as General Counsel of the Conference, C. C. Fraizer 
ed | included a report on federal regulation of the insurance industry during 
> | the past year. He commented: 

ly “Tt is rather well known that the Federal Trade Commission for 
- many months past has been engaging in correspondence and contacts 
4 affecting just about every segment of the insurance business. Some 
a people believe that the Federal Trade Commission is alert to make 
nis every possible inroad into the regulatory picture which it can possibly 
in- find reason to accomplish. Others believe that the FTC is ‘feeling’ 
E its way with the idea that the investigations of miscellaneous com- 
i plaints may help it to establish a line of demarcation as between its 
ng activities and state regulation. Uncertainty was increased with the 
lar | incident that while the mail order rules were supposed to affect mail 
nil order companies only, the ink was no sooner dry on the rules them- 
selves until FTC correspondence indicated that the advertising and 
his promotional methods of agency companies in certain instances might 

be subject to FTC scrutiny and regulation. Generally speaking, agency 

ion companies have nothing to fear, but the uncertainty does not create 
ery a happy situation. 
-. “With regard to the subject of proper advertising of insurance, 
on | the Federal Trade Commission rules have gone rather far. It has 
rhy been held that an advertiser of drugs is not required to state every- 
oe thing which the drugs will not cure. Insurance should be on a higher 
the level than other commercial transactions—insurance ideally being a 
or semi-trust relationship as between the company and the individual, 
rest who should not deal with each other at arm’s length—nevertheless, 
— insurance must be sold and every time good insurance coverage is 
— | sold, the public is benefited.” 
1950 Loss of Consortium 401 
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THE FUTURE or STATE \RE 
oF |IN 


By EDMUND T. DELANEY — — — — — of Sawyer, Delaney, |Shaw 


THIS ARTICLE IS BASED ON 
THE NATIONAL ASSOCIATION 


T IS NOW almost six years since the 

traditional pattern of state insurance regu- 
lation which prevailed in the United States 
for three quarters of a century was shaken 
to its foundations by the decision of the 
Supreme Court in the famous South-Eastern 
Underwriters case. Prior to that time it had 
been established law that insurance did not 
constitute interstate commerce and there- 
fore that the regulation of insurance fell 
wholly within the purview of the several 
states as distinguished from the national 
government. But now the Supreme Court 
recognized the realities of life by holding 
that insurance did constitute interstate 
commerce. In so doing, however, the Court 
threw a monkey wrench into the heart of the 
entire state regulatory scheme. 


Within less than a year some order was 
brought out of the legal chaos through the 
enactment of the McCarran Act. That act, 
otherwise known as Public Law 15, pro- 
vided in effect for the continued regulation 
and taxation of the business of insurance 
by the several states. Provision was made 
for a moratorium, later extended to June 
30, 1948, during which period the applica- 
tion of the federal antitrust and related 
acts would be suspended so that the states 
might avail themselves of the opportunity 
afforded to re-examine and where necessary 
to revise their regulatory laws. The act 
provided that at the end of the moratorium 
the Sherman Act, the Clayton Act and the 
Federal Trade Commission Act would be 
applicable to the business of insurance “to 
the extent that such business is not regu- 
lated by state law.” The decision of the 
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A RECENT ADDRESS BEFORE 
OF INSURANCE BROKERS, INC. 


South-Eastern Underwriters case definitely 
determined, however, the plenary power of 
Congress to regulate interstate insurance. 
It was obvious that at any time Congress 
might review what the states had accom- 
plished in placing their own houses in order 
and if not satisfied might modify its pat- 
tern for regulation by the states or estab- 
lish its own regulation of the business. 

This Association [The National Associa- 
tion of Insurance Brokers, Inc.], acting 
with other interested segments of the insur- 
ance business, took an active part in the 
many deliberations which were carried on 
by the National Association of Insurance 
Commissioners and the All-Industry Com- 
mittee in order to set up an appropriate 
pattern of state legislation and to provide 
model uniform legislation dealing with the 
problems thus raised. Your distinguished 
counsel, Judge E. W. Sawyer, worked 
with members of your Governing Com- 
mittee and other members of the Associa- 
tion to impress upon the All-Industry 
Committee the importance of the view- 
points which you, as leading producers of 
insurance in America, have held in the field 
of the relationship between the industry and 
government. 


At the time of the enactment of the 
McCarran Act, there was no serious dis- 
agreement with the basic proposition that 
continued regulation and taxation of insur- 
ance by the states rather than the federal 
government was in the public interest. No 
federal agency had theretofore tackled this 
problem and none was equipped to do so. 
It was felt that because state governments 
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were closer to the people, state admin- 
istrators would be better able to deal with 
insurance problems arising in their respec- 
tive jurisdictions. It was emphasized that 
the insurance business was not of the char- 
acter which could lend itself to a rigid cen- 
tralized control, but that, on the contrary, 
regulation should be geared to regional and 
sectional Finally, each state had 
already established a system of regulation 
which on the whole had proved satisfactory. 


needs. 


Nevertheless, the South-Eastern Under- 
writers decision had put the stamp of judi- 
cial recognition upon the obvious fact that 
the ramifications of the insurance business 
extended beyond state borders. Merely to 
leave the problem in the laps of the states 
would not solve the basic problem pre- 
sented in the South-Eastern Underwriters 
case—the alleged abuses of price fixing 
agreements. 

In the hearings held prior to the enact- 
ment of the McCarran Act, the state insur- 
ance commissioners had proposed that the 
Federal Trade Commission Act and the 
Robinson-Patman Anti-Discrimination Act 
be declared wholly inapplicable to the insur- 
ance business, and the Sherman Act be 
declared not applicable to certain specified 
agreements or concerted activities. It is 
essential to note, however, that Congress 
refused to do: this but could only go so far as 
to grant the moratorium during which the 
states were to be permitted to make the 
necessary readjustments in their laws. Thus 
it came about that the antitrust laws and 
related statutes were made applicable to 
the business of insurance after June 30, 
1948, except to the extent that such busi- 
ness was regulated by state law. 

Although not stated in precise terms in 
the McCarran Act itself, I think that there 
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is one further principle which is basic to 
the McCarran Act and that is the preserva- 
tion of free competition in the insurance 
business. Indeed, the preservation of com- 
petition is the underlying philosophy of the 
Sherman Act, the Clayton Act and the 
Robinson-Patman Act. Therefore, I believe 
that all segments of the industry would 
agree that the basic ideal envisaged by Con- 
gress was the regulation of insurance by 
the several states in such a manner as to 
preserve freedom of competition and to 
avoid the abuses in other businesses which 
had resulted in the passage of the various 
federal antitrust laws. 

Those who cherish the ideals of freedom 
of competition and who are anxious to pre- 
serve our system of local government and 
prevent the concentration of power in the 
hands of the central government have fol- 
lowed with interest and sometimes with 
anxiety the developments of the past six 
years in the field of insurance regulation. 
That progress has been made would be 
admitted by all, but the question remains 
of whether enough progress has been made 
so that these objectives may be made se- 
cure. Many students of this field are fear- 
ful that the achievements have not been 
sufficiently substantial and that there still 
exist substantial threats to the future of 
state regulation of insurance under the pat- 
tern envisaged in the McCarran Act. It 
occurred to me therefore that you, as pro- 
ducers who have championed the course of 
freedom of competition, would be interested 
in considering these threats and particularly 
in considering how best these threats may 
be forestalled. 


Threats to Future 
of State Regulation 


For convenience, I would divide these 
threats as follows: (1) underregulation, 
(2) overregulation and (3) provincialism. 
It is my belief that the failure to meet any 
one of these threats with vigorous measures 
will result in the eventual breakdown of 
state regulation of insurance and the sub- 
stitution of federal control. 

The first threat which I have described 
as underregulation involves the question of 
whether the states have yet succeeded in 
perfecting a regulatory structure that will 
fill the public needs and make federal super- 
vision unnecessary. In legal terms, how 
far have the states gone to establish and 
enforce the standards which Congress en- 
acted into law in the form of the antitrust 
acts? The main objective of the antitrust 
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acts is, of course, to maintain free and un- 


fettered competition. Agreements, or prac- 
tices, whose effect is substantially to lessen 
competition or to promote discrimination 
violate the antitrust acts. The Sherman 
Act specifically is designed to prohibit 
monopolies and combinations in restraint 
of trade. Under the decision of the South- 
Eastern Underwriters case, the Sherman Act 
was made applicable to insurance and thus 
concerted rate-making practices and agree- 
ments of that character were made illegal. 
The Clayton Act and the Robinson-Patman 
Act prohibit particular practices which 
may lessen competition, such as the acquisi- 
tion of stock owned by a competitor, price 
discrimination between different purchasers, 
interlocking directorates, tying contracts, 
gratuitous discounts not based on cost dif- 
ferences and discrimination through advertis- 
ing allowances. The Federal Trade Com- 
mission Act established the Federal Trade 
Commission and gives it power to investi- 
gate alleged violations and enforce provi- 
sions of the antitrust laws. 


Progress of State Regulation 


The basic reforms of state legislation re- 
quired by the McCarran Act concern rates 
and rate-making organizations and regula- 
tion of unfair and deceptive practices. On 
the subject of the regulation of rates, ap- 
proximately thirty-five states have passed 

‘the rate regulatory bills approved by the 
National Association of Insurance Commis- 
sioners and endorsed by the All-Industry 
Committee. It would thus seem that as to 
the question of rate regulatory measures, 
substantial action has been taken. Indeed, 
certain federal officials, and important 
groups in the insurance industry, including 
organizations of brokers and agents, and 
spokesmen for independent companies, have 
expressed the view that the practical effect 
of the model bills has been to go far beyond 
what is required by the McCarran Act with 
the result that competition has been lessened 
through an excessive degree of state regula- 
tion of rates. 


The progress made with respect to rates, 
if progress it be, has not been paralleled 
by improvement in state legislation covering 
unfair and-deceptive practices. The model 
unfair trade practices bill has been enacted 
in only twenty-six states; only eleven states 
have enacted laws limiting interlocking 
directorates; only fifteen states have en- 
acted the unauthorized insurers service-of- 
process bill. Only ten states have a general 
antitrust law which either directly or by 
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court decision or opinion of attorney gen- 
eral has been held applicable to insurance; 
in twenty-five states the applicability of 
the antitrust law is uncertain and twelve 
states have no _ general antitrust law. 
Twenty-four states have not enacted the 
unfair trade practices bill. It will be seen 
from this brief enumeration that consider- 
able work remains to be done in this field. 
Unless the states which have not enacted 
into law adequate measures covering the 
foregoing do so within the near future, 
such failure will provide an excuse for 
federal intervention. 


When we speak of state regulation, it 
is important to remember that what is 
meant is not the array of statutes which 
may have been passed by a legislature, but 
rather the effectiveness of state regulation 
in actual operation. To preserve state con- 
trol, it will be increasingly important that 
state insurance departments be strengthened. 
These departments must actually enforce 
within their jurisdictions the laws enacted 
to parallel the federal antitrust statutes. 
One prominent senator has stated: “It will 
not be sufficient merely to announce 
the principle or to pass laws in the several 
states which formally assert state authority. 
If there is to be state regulation, the States 
must have insurance departments which are 
competent to regulate, that is to say, which 
are competent to examine, audit and under- 
stand the complexities of the insurance 
business.” 


At a recent meeting in New York of the 
Committee on Interstate Cooperation of the 
National Association of Insurance Commis- 
sioners, the importance of strengthening the 
state departments was vigorously brought 
forth when Commissioner Stone of Nebraska 
pointed out that in the State of Utah the 
insurance department consisted of only five 
employees, including the commissioner, 
clerks and stenographers. It is in connec- 
tion with the strengthening of the state 
insurance departments that I think con- 
siderable advantages can be _ achieved 
through the establishment of centralized 
and jointly supported machinery for inter- 
state cooperation. The subjects which 
could be taken up by such a centralized 
agency would include such matters as the 
study of policy forms and possibly the 
establishment of standards with respect 
thereto, valuation of securities, examina- 
tions of insurers, centralized auditing of 
financial statements and facilities to study 
rate filings in nation-wide rating structures. 
Under our present system there is a con- 
siderable amount of duplication of effort in 
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forty-eight separate departments which is 
not only an unnecessary expense and burden 
to the taxpayer but a plague to the busi- 
nessman who is seeking quick action. 


Interstate Cooperation 


At the same meeting Commissioner Stone 
proposed that active study be made of the 
matter of establishing permanent facilities 
for centralized and jointly supported ma- 
chinery for interstate cooperation through 
the medium of interstate compacts. The 
compact device, as you know, is specifically 
sanctioned under the federal Constitution 
which permits the several states to enter 
into binding compacts with the consent of 
Congress. In the past the compact device 
has been used principally in matters of 
boundary adjustments, control of naviga- 
tion, penal jurisdiction and conservation 
of resources. Yet our federal Constitution 
is flexible. Leading students of constitu- 
tional law have urged the use of the com- 
pact power to permit states to join 
together in the handling of regional 
problems which extend beyond state lines 
but which do not demand a unified national 
solution. Those who consider this sug- 
gestion as a progressive step forward will 
be happy to know that this question will 
be further taken up at Quebec at the an- 
nual meeting of the National Association 
of Insurance Commissioners. It has already 
been proposed that a special subcommittee 
with representatives of the All-Industry 
Committee be established to pursue this 
study, and I believe that this Association 
would make a substantial contribution to 
the problems of insurance regulation by 
accepting a place on that subcommittee and 
participating in its work. 


Threat of Overregulation 


I have spoken above of the threat offered 
by the failure of the states to undertake 
the necessary regulative program. The 
second threat is that of overregulation. 
There is no quarrel with the general ob- 
jectives of state regulation of insurance: that 
insurance carriers charge rates sufficient to 
maintain their solvency, that the public be 
not overcharged and that like premiums be 
charged for like hazards. You are well 
aware, however, of the philosophy of drastic 
rate regulation which came to the fore in 
the Insurance All-Industry Committee and 
of the belief of many that the model All- 
Industry regulatory bills went far beyond 
what was required by the Congressional 
mandate in the McCarran Act. At the time 
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of the formulation of these bills, the pro- 
ducers objected to any form of regimenta- 
tion of rates and rate practices which would 
destroy a competitive market either in in- 
surance cost or in adequacy of protection. 
The producers were the ones who insisted 
that the public was entitled to the same 
advantages of competition in insurance that 
it enjoyed in other businesses and surely 
that position was a sound one in view of 
the basic philosophy of the Sherman Act 
which has been accepted by all political 
parties for over fifty years. 


Once the premise of stringent regulation 
of rates is accepted, there is a danger of a 
trend toward strict regulation of commis- 
sions. And if this philosophy is permitted 
to prevail, the result can be only the end 
of the competitive system. It is for this 
reason that I have termed this threat “The 
Threat from Overregulation.” For once 
the competitive system is destroyed, state 
regulation will collapse. 


You, as producers, have vigorously re- 
sisted this threat. At the annual meeting 
of the directors in San Francisco last May, 
a resolution was unanimously adopted plac- 
ing this Association on record as “un- 
alterably opposed to regulation by law of 
insurance commissions or to any interference 
whatsoever with the right of private con- 
tract between producers and insurance car- 
riers relating to the compensation of 
producers.” Only recently in the State of 
New York a serious attempt was made to 
introduce into the legislature a bill that 
could not but result in the legislative regu- 
lation of insurance commissions. In the 
State of Massachusetts there was actually 
introduced a bill in connection with com- 
pensation insurance rate-making which 
would in effect severely limit flexibility of 
commissions. 


In accepting the All-Industry rate regu- 
latory bills, it was agreed by the insurance 
commissioners that nothing in the bills 
should be construed as giving an insurance 
department power to regulate the amount 
of the producers’ compensation. The Amer- 
ican insurance system was built on free 
enterprise and free competition, and pro- 
ducers must insist on flexibility of com- 
missions and flexibility of the rate structure. 
They must insist that the amount of their 
commissions shall remain a matter of nego- 
tiation between them and the carriers. 


A further threat arising from overregula- 
tion lies in the inevitable restriction which 
overregulation has on the development of 
new forms of coverage. Excessive regula- 
tion puts business in a strait jacket and 
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prevents new thoughts and new ideas. On 
the other hand, a minimum of regulation 


leaves room for growth. An example of 
this can be seen in the recent amendment 
of the New York law which formerly 
prohibited multiple-line underwriting and 
all-risk coverage. This was a case of simpli- 
fication where a legislative road block was re- 
moved with the result that the American 
public was given the opportunity of obtain- 
ing a form of coverage which had been 
sold previously for decades in England. We 
have archaic laws on our books. As pointed 
out by Professor Blanchard, the present 
classification of carriers into life, fire and 
marine, and casualty, is an historical acci- 
dent which has no basis for continuation in 
present-day life. The failure of many of 
our states to remove these laws represents 
overregulation, 


Another example can be seen in the ap- 
proval by the New York and North Caro- 
lina Departments of installment premium 
plans for the fire business. Here we had 
the salutary experience of a state official 
disclaiming power. Superintendent Dineen 
refused to read into the statute regulations 
that were not there, saying that it seemed 
to the department that if the legislature had 
intended to regulate the extension of credit 
as to the payment of premiums, it would 
have said so in the statute. 


Provincialism 


The third threat to which I have alluded 
is that of provincialism. Under our fed- 
eral system of government we have a dual 
sovereignty divided between national and 
local governments. In theory, within the 
area of regulation reserved to the states, 
the state legislature is supreme unless in 
basic conflict with provisions of the federal 
Constitution. But as the nation developed, 
commercial enterprise was not threatened 
by arbitrary state lines. Most forms of 
commerce were protected from state pro- 
vincialism through the commerce clause, 


which gave to the federal Congress the 
power to regulate interstate commerce. 
3ut in the case of insurance, through a 


judicial fiction which denied that it con- 
stituted interstate commerce, no such pro- 
tection was available despite its nation-wide 
and indeed international ramifications. Un- 
der the McCarran Act, regulation is still in 
the hands of the states so that today the 
insurance industry is still immeshed in a 
heterogeneous mass of state laws and regu- 
lations whose only uniform characteristic is 
a complete lack of uniformity. 


406 


All of these different rules and regula- 
tions were developed in different states to 
meet different situations as a result of dif- 
ferent pressures. Many of them may be 
sound measures to protect valid local inter- 
ests, but in these days of modern life, the 
local or parochial viewpoint must given way 
to a more national approach. States are 
as jealous of their sovereignty as nations 
are jealous of theirs, but sovereignty may 
slowly be developing into a fiction in this 
atom age. 

As brokers, you are familiar with the 
complexity of regulations pertaining to the 
writing of risks by nonresidents, the variety 
of license fees which are exacted for the 
doing of business, the ridiculous number of 
forms to be filled out on the slightest provo- 
cation, the limitations on servicing risks for 
which coverage has been obtained, the 
variety of laws affecting the issuance of the 
policies and their countersignature, and 
finally the peculiar featherbedding legisla- 
tion which in some states provides for an 
arbitrary division of commissions irrespec- 
tive of services performed. 

Consider for instance the utter lack of 
uniformity on the question of nonresident 
agent and broker practices. Consider indeed 
the fact that in sixteen states, including such 
important states as Michigan, Texas and 
Wisconsin, brokers who have been such 
an important factor in the development of 
insurance and whose allegiance is not to the 
carrier but to the public are not as such 
even recognized. In some states only resi- 
dents may be licensed. In other states only 
nonresident brokers are recognized; but in 
Ohio only natural persons are eligible for 
this license so that corporations and part- 
nerships are excluded. Consider finally the 
mass of retaliatory statutes which have 
been developed because of this political im- 
maturity so that it becomes practically 
impossible for a layman to know whether 
his activities are legal or criminal. 

It is in this field that the National Asso- 
ciation of Insurance Brokers can be par- 
ticularly effective. For instance, this As- 
sociation has for the past two years been 
working on a uniform statute for the licens- 
ing of nonresident brokers and agents, and 
last December a proposed uniform statute 
was submitted on its behalf to the Na- 


tional Association of Insurance Commis- 
sioners at their semiannual meeting at 
Galveston, Texas. This matter will be 


pressed at Quebec, but it is just a beginning. 


It is not only the producer who is af- 
fected by provincialism. The companies 
themselves feel the rate differentials which 
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discriminate against out-of-state companies 
and the barriers which have been set up in 
various states to prevent the entry of out- 
of-state businesses. This discrimination is 
carried on not only through the policing 
power of the state but also through the 
taxing power. After the Supreme Court 
proclaimed that insurance did constitute 
interstate commerce, twenty-one states 
promptly repealed some of their discrimina- 
tory tax laws. But yet, in 1947, after the 
Supreme Court upheld a South Carolina 
gross premiums tax, six states reamended 
their premium tax laws to restore exemp- 
tions or lower rates for domestic companies. 

The answer to this provincialism, in my 
opinion, is uniform legislation under state 
control but designed with a broad vision. 
The progress of uniform legislation in the 
United States has been slow, but although 
slow, there has been progress. It took 
many years before the uniform negotiable 
instruments law and the uniform sales act 
were accepted in the great majority of juris- 
dictions. There are other uniform acts on 
which scholars, lawyers and judges have 
labored long and arduously but which have 
not yet seen legislative favor notwithstand- 
ing their high sponsorship. Nevertheless, 
we must push uniform laws. Uniformity 
need not go so far as to sacrifice proper 


local interests, but some measure of bal- 
ance must be achieved in uniformity of 
detail, such as that of licensing require- 


ments, fees, accounting methods, reports and 
items of like character, at the very minimum. 

Unless some such uniformity is secured, 
producers, insurance companies and the 


public will dream of the uniformity to be 
achieved through exclusive federal regula- 
tion as compared with the existing diversity 
of state regulation. 


Conclusion 


These then are the threats to our present 


system as I see them. To these three 
threats may be added a fourth element 
which must be brought into harness. And 


that is the diversity of views among the 
various segments of the industry itself. The 
different views of the different groups must 
be presented and discussed, but such discus- 
sion must be carried on in the atmosphere 
of a constructive approach to the problems 
common to all. 


The dream of uniform and simplified fed- 
eral control is not a reality and those who 
indulge in such fancies may have a rude 
awakening. The entrance of the federal 
government in the active regulation of in- 
surance may not mean simplified control, 
but may increase the complexities of con- 
trol through the creation of one more de- 
partment. There will still be conflicting 
and overlapping jurisdictional problems to 
say nothing of the threat represented by the 
vast concentrated power of a federal bureau. 


The insurance industry must learn from 
the lessons of other industries. Let us all 
join in the mastering of the forces which 
threaten our system. Let us recognize the 
abuses, but most of all, let us put forward 
a constructive program to 
problems. 


solve the 


[The End] 


TAXES—WHEN IS A CASUALTY LOSS DEDUCTIBLE? 


Harwick bought a sea-going tug for some 
$54,000 in 1943, and in the same year in- 
sured it with Lloyds of London for $40,000. 
Later on that same year the vessel was 
wrecked. Pursuant to custom that was es- 
pecially true in wartime, the policies re- 
mained in London and Harwick did not 
receive a copy of the policy until January, 
1944. Until he received his copy, Harwick 
was apprehensive as to the collectibility of 
the loss. The claim was, in fact, paid on 
March 13, 1944. Harwick, under the cir- 
cumstances, did not claim the deduction in 
his income tax for 1943 but did so in 1944. 


It was the Commissioner’s contention that 
inasmuch as the loss occurred in 1943 it 
could not be claimed in 1944. The Tax 
Court thought otherwise. It declared that 
when a loss is covered by insurance, deduc- 
tion is permissible in the year of the final 
determination of the claim. While in 1943 
Harwick did have a reasonable prospect of 
collecting the loss on his vessel, the court 
felt that he did not actually know until 1944 
that it would be allowed and, if so, in what 
amount. [Harwick, TC memo. op., CCH 
Dec. 17,230(M), 8 TCM 895.] 
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THIS ARTICLE IS BASED ON AN ADDRESS DELIVERED 
BEFORE THE ANNUAL MEETING OF THE AMERICAN 
ASSOCIATION OF MANAGING GENERAL AGENTS IN MAY 


(RETICAL DAYS for the insurance 
business lie ahead. On one side we are 
confronted with possible encroachments by 
the federal government on state regulation 
and on the other side we face the specter 
of government-operated funds either com- 
peting with private carriers or monopoliz- 
ing the whole field. It may be helpful, 
therefore, to pause from our daily preoc- 
cupations and take a broad and long-range 
view at some of the current developments 
which could vitally affect the business. 
Take, for instance, the SEUA decision of 
almost six years ago and Public Law 15 
which became law over five years ago. 
Ordinarily, one might expect five or six 
years to be ample time for us to adjust 
ourselves to our new role and fully to com- 
prehend and realize what it means to be 
engaged in interstate commerce and how 
it feels to have the federal antitrust laws 
apply to areas of business not regulated by 
state law. But that has not been the case. 
Only now are we beginning to experience 
the real impact of the SEUA decision and 
Public Law 15. Actually, since that deci- 
sion, much of the time has been consumed 
by the inevitable study and discussion of 
the various proposals finally culminating 
in the enactment of Public Law 15 and, 
during the moratorium, by the preparation 
of the various state rating laws, fair trade 
practice acts and other necessary legisla- 
tion. No one needs tb be reminded of the 
blood, sweat and tears that the preparation 
of these bills entailed, not to mention their 
presentation to the various state legisla- 
tures. We can all be thankful that that 
phase of the job is behind us. 
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Now we are engaged in the second phase 
of preserving state regulation—namely, the 
task of making it work. It is an infinitely 
more important, and perhaps more difficult, 
task than getting the laws enacted, and it 
is a job that will not end next year or the 
year after. Rather it is a day-to-day, never- 
ending job. At one time this statement 
may have surprised some people who 
thought, naively, that once the rating laws 
were enacted and other essential legislation 
was placed on the statute books we could 
all sit back and congratulate ourselves on 
saving state regulation. Actually, the real 
task of continuing insurance regulation as 
an exclusive function of the states is just 
beginning, for it has only been within the 
last year or two that Washington has 
leveled its sights at this industry. 


Federal “Challenges” 
to State Regulation 


No one will disagree that the Federal 
Trade Commission heads the list of federal 
“challengers.” At one time it was a 
popular form of amusement to speculate 
on what federal bureau, department or com- 
mission would lead the race in striving for 
the coveted prize of regulating the insurance 
business once the moratorium had ended. 
As of this time, the FTC has lapped the 
field. This is largely due to the FTC’s 
very broad and not too clearly defined 
powers, particularly its investigatory power. 
No matter how neatly we button up state 
supervision, both by regulatory law and 
enforcement, most lawyers doubt that any- 
thing can be done by the states to prevent 
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FTC investigations; therein lies the FTC’s 
power to prod and needle state regulation 
constantly. 

Probably the best known area of FTC 
activity has been with respect to the unau- 
thorized mail-order insurer—a plague to 
state regulation for many years. Most of 
you will recall the series of events culminat- 
ing in the recent issuance by the FTC of 
trade practice rules for the mail-order in- 
surers. The Department of Justice indicted 
several mail-order insurers. Subsequently, 
another group of mail-orderinsurers formed 
an organization known as the Association 
of Insurance Advertisers *and petitioned 
the FTC to hold trade practice conferences 
for the purpose of promulgating fair trade 
practice rules. Two such trade practice 
conferences were held. Industry spokes- 
men who feared this intrusion by the FTC 
endeavored to secure a clarification of the 
scope of the proposed rules, particularly 
with respect to states which had enacted 
fair trade practice acts or had other statutory 
regulation deceptive policies, fraudulent 
advertising, etc. They met with no success. 


of 


Why should we be concerned with mail- 
order insurers and their possible regulation 
by the FTC? Why should it bother the 
agency companies? What we fear is that 
once the FTC gets its foot in the door it 
won't be long before it is regulating other 
segments of the business. 


Because of the threat to state regulation 
involved in the FTC’s activities in the mail- 
order insurance field, a case now awaiting 
decision by the United States Supreme 
Court is of much more than passing inter- 
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est. That case (Travelers Health Association 
v. Virginia) involves some fundamental con- 
stitutional questions which, if sustained, 
will go a long way toward empowering 
states to deal effectively with the mail- 
order nonadmitted insurer. Some lawyers 
have expressed the opinion that this par- 
ticular case was not a good one in which 
to test important constitutional issues. 
They feel that with a better set of facts 
Virginia would have a much better chance 
of winning. If the Commonwealth of Vir- 
ginia loses this case on its merits and not 
on some procedural or collateral issue, it 
could seriously cripple the ability of the 
states to cope with the unauthorized in- 
surer. That would be welcome news to 
the advocates of federal control. The opin- 
ion of the Supreme Court in this case could, 
in my judgment, be the most significant 
court decision affecting the insurance busi- 
ness since the SEUA decision. 


First Tussle with FTC 


Through the technique of trade practice 
rules, the FTC had again very recently col- 
lided with state regulation. I have reference 
to the hearings which have been held on 
proposed trade-practice rules covering the 
automobile “pack” .and related practices. 
These proposed rules are aimed primarily 
at the evils which have arisen in connection 
with the financing of automobile sales. I 
think we can all sympathize with the effort 
of the FTC to protect the unsuspecting 
public by forcing a full disclosure by the 
seller of finance charges, insurance pre- 
miums, coverage, etc. One of the proposed 
rules, however, was so drafted as to apply 
to insurance companies and, presumably, to 
their agents. A number of insurance com- 
missioners, led by Commissioner Larson of 
Florida, took strong exception to the inclu- 
sion of insurance companies within the 
rules. At the public hearing, Commissioner 
Larson called the attention of the FTC to 
the comprehensive legislative pattern which 
in practically every state prohibits false or 
misleading advertising and which includes 
in twenty-four states the so-called “Fair 
Trade Practice Act.” Further, he pointed 
to the state laws, applicable to insurance 
agents, which prohibit, at risk of license 
revocation: (a) misrepresentation of policy 
terms, (b) violation of insurance law, (c) 
fraudulent or dishonest practices, (d) mis- 
representation in solicitation, (e) incom- 
petence or untrustworthiness, (f) improper 
service to insurer or public, (g) unfair busi- 
ness practices, (h) charging more than 
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fixed premiums and (i) violation of a cease- 
and-desist-order for unfair trade practices. 

It is too early to tell whether the insur- 
ance commissioners have been successful 
in this, their first real tussle with the FTC 
We won't have the answer until the final 
rules are promulgated. 


Jurisdiction of FTC 


One of the difficulties in dealing with the 
FTC has been the uncertainty of the inter- 
pretation it places on the McCarran Act. 
The commonly accepted construction among 
insurance lawyers is that FTC has no juris- 
diction where the states, by statute, have 
regulated unfair trade practices proscribed 
by the Federal Trade Commission Act. It 
is becoming increasingly apparent that the 
FTC, or at least a very vocal group within 
the FTC, prefers a much broader interpre- 
tation. This broad interpretation would give 
the FTC the power to pass on the adequacy 
and quality of state regulation. In other 
words, if the FTC did not approve the stat- 
ute or did not like the way it was being 
enforced, the FTC would have jurisdiction. 
Obviously this would result in utter con- 
fusion. Under such an interpretation, the 
FTC would become a super-parliament sit- 
ting in judgment on the whole gamut of 
state legislation. 

To complete the record, mention should 
be made of other FTC activities in the in- 
surance field. It has been publicly reported 
that twelve to fifteen “major” investigations 
into insurance are in varying degrees of 
progress, with several nearly completed. In 
addition to these investigations, the FTC 
has just completed an exhaustive study of 
state insurance laws which, it is reported, 
will be sent to the Senate and House judi- 
ciary committees. 


S. 2408 

There are other signs of federal interest 
in the insurance business in addition to that 
so clearly manifested by the FTC. A bill, 
S. 2408, by Senator Frear of Delaware, if 
enacted into law might prove to be an en- 
tering wedge for the Securities Exchange 
Commission to exercise regulatory powers 
over insurance. This bill, strongly supported 
by the Administration, imposes on all com- 
panies, with certain exceptions, the same 
SEC requirements now imposed on com- 
panies whose shares are listed on a national 
stock exchange. Only a handful of insur- 
ance stocks are listed on national exchanges 
Consequently, only these few companies have 
been subject to the Securities Exchange Act 
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of 1934. The Frear Bill would apply to all 
companies with at least $3,000,000 in assets 
and 300 shareholders, so it would clearly 
apply to most stock insurance companies. 
The bill expressly exempts banks, presumably 
because they are subject to regulation by 
other federal agencies—the Federal Deposit 
Insurance Corporation, the Federal Reserve 
Board and the Comptroller of the Currency. 
No doubt the SEC did not want to overlap 
the functions of these other federal agencies. 
When hearings were held on this bill, we 
urged that insurance companies whose every 
operation is subject to detailed statutory 
regulation and supervision should likewise 
be exempt. It seems to us that the very 
same reasoning which supports an exemp- 
tion for banks equally supports an insur- 
ance-company exemption. In the interest of 
economy and efficiency, it matters not one 
iota whether the duplication and overlap- 
ping is between two federal agencies or be- 
tween a state agency and a federal agency; 
this is particularly true in the case of the 
insurance business, the exclusive regulation 
of which by state law is the will of the 
Congress. 

Last year there was introduced in the 
Congress a resolution which would have 
authorized an investigation of the insurance 
business. While primarily aimed at the life 
insurance business, such an investigation 
would certainly have had repercussions on 
other segments of the business, particularly 
if the investigating committee recommended 
a change in Public Law 15. Despite the 
vigorous effort of Congressman Celler to 
push this resolution through the Congress, 
it failed. But Congressman Celler was able 
to achieve part of his goal. As Chairman 
of the House Judiciary Committee, he has 
been investigating a number of large busi- 
nesses, including life insurance companies, 
through his Judiciary Subcommittee on 
Monopoly Power. 


State Fund Legislation 


Preservation of state regulation is not 
the only problem. Ahead of us lie perhaps 
even more serious challenges to private in- 
surance. It is the considered opinion of 
those whose job it is to maintain a weather- 
eye on the political thinking of our various 
legislative bodies that we are facing an on- 
slaught of state fund legislation in the im- 
mediately ensuing years. Much of. this 
proposed legislation could spell disaster for 
private insurance. We can expect renewed 
efforts to outlaw private companies as writ- 
ers of workmen’s compensation insurance 
and to substitute monopolistic state funds. 
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Likewise, there is a distinct possibility that 
1951 will see strongly backed state fund 
legislation applicable to automobile insur- 
ance and other types of insurance. There 
may be demands to establish state funds for 
bonding public officials. Only recently, the 
Governor of Alabama, by invoking a statute 
enacted in 1935, established a fund for bond- 
ing public officials. 


It is a virtual certainty that the mounting 
demand for nonoccupational disability laws, 
already enacted in four states, California, 
New Jersey, New York and Rhode Island, 
and subject to a referendum vote in a fifth 
state, Washington, will continue. This type 
of law fills the gap not covered by 
workmen’s compensation or unemployment in- 
surance laws. But what type of nonoccu- 
pational disability law will the states enact? 
Will they be laws which will give private 
carriers a chance to write the business or 
will they be monopolistic state fund laws 
such as exists in Rhode Island? Whatever 
nonoccupational disability laws have been 
considered, monopolistic fund proponents 
have endeavored to discredit private insur- 
ance by misrepresenting and distorting the 
enviable record private insurance has made 
in the field of workmen’s compensation. 


For the past few years, the Congress has 
been faced with constant pressure to enact 
a national health insurance law. This pro- 
posal may be temporarily sidetracked but 
it is sure to continue as a potential threat 
for some years to come. 7 


Some Encouraging Signs 


Government is, indeed, presenting us with 
a challenge. But the picture is not all black. 
By reciting instances of federal encroach- 
ments on state regulation, I do not want 
to leave the impression that there is some 
fundamental weakness in Public Law 15 or 
that the task of preserving state supervision 
against the incessant challenges of the fed- 
eral government is a hopeless one. Nothing 
could be further from the truth. There are 
many encouraging signs. For one thing, 
never before has the insurance business done 
so much soul-searching. Never before has 
there been such a willingness on the part 
of all segments of the business to discuss 
and thoroughly air any and all subjects, 
some of which were almost unmentionable 
not long ago. Never before have there been 
so many publicly aired controversies. Some 
people are appalled by these controversies 
and think it is a sure indication that we are 
incapable of making state regulation work. 
In my opinion, they are 100 per cent wrong. 
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If we had no deep-seated differences of 
opinion, then we would really have some- 
thing to worry about, for unfailing unanim- 
ity, a sign of apathy and inertia, can be just 
as bad as constant bickering. The Congress 
could never have expected us to adjust our 
business to Public Law 15 without a diver- 
gence of views and it would have been 
most unnatural if we had done so. 


Another encouraging development is the 
study which everybody, but primarily the 
commissioners, is giving to ways and means 
of improving state regulation. The NAIC 
Committee on the Valuations of Securities, 
for many years a successful cooperative ef- 
fort, may serve as a pattern for collabora- 
tion by the various insurance departments 
in other phases of regulation. Such pro- 
posals, however, will require full and 
complete study. Much can be said for cooper- 
ative efforts on the part of the state insur- 
ance departments; at the same time, such 
proposals present certain problems. One 
definite obstacle is the question of finances. 
The Committee on Valuations is now largely 
financed by Connecticut, Massachusetts, 
New Jersey, New York and Pennsylvania. 
These states obtain their appropriations from 
a special tax levied on domestic life com- 
panies, That may have been necessary to 
meet an emergency situation presented by 
the tremendously expanded job of evaluat- 
ing private placement loans, but it is not a 
sound method of financing enterprises un- 
dertaken jointly by the states. Appropria- 
tions should always come from general 
revenue, for only in that way can the taxpayer 
have accurate information on the cost of 
his government. Only in that way is there 
any incentive for a state department to shave 
its own departmental budget because of sav- 
ings realized from the work of a collaborative 
body supported by many or all the states. 


In any event, it is encouraging that so 
much real work is being devoted to improv- 
ing the mechanics of state regulation. 

As we deal with the many pressing prob- 
lems presented in this new era, let us not 
be misled into believing that they have been 
artificially created for some ulterior pur- 
pose or that they are “lawyer created.” Any 
such misconceptions as these could seriously 
impair state regulation. Remember that all 
businesses today are giving more attention 
to the antitrust laws, including the Robin- 
son-Patman Act, than ever before. We would 
do well to recognize the seriousness of the 
analogous problems with which we are con- 
fronted. Those who suggest that these prob- 
lems have been dreamt up by lawyers are 
living in pre-SEUA days. All of us would 
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like to live in the same dream but we must 
face the facts of life. 


Federal v. State Regulation 


Furthermore, let us not be fooled into 
thinking that federal regulation would mean 
the sudden disappearance of state regula- 
tion. The trials and tribulations presented 
by state regulation would still be with us. 
We would not be substituting one regula- 
tory body for forty-eight, as some have sug- 
gested. Rather we would have a form of 
dual regulation, with the federal govern- 
ment and the states participating. It is clear 
from Supreme Court decisions that a form 
of state regulation can exist along with fed- 
eral regulation, so long as state law does 
not conflict with federal law. To be sure, 
they would not be equal partners. Top po- 
sition would naturally go to the federal 
agency, with the state supervisory authori- 
ties performing limited functions in a more 
or less subservient capacity. 


The deep-seated belief that the insurance 
business would continue to flourish and serve 
the public better under state regulation than 
under federal regulation supplied the drive 
which carried us over the rocky road of 
placing the state rating laws on the statute 
books. It was clearly recognized that fed- 
eral regulation would be much more inflex- 
ible and onerous, More importantly, all 
foresaw the added impetus to government 
monopoly which would follow if insurance 
came under the administrative arm of the 
federal government. If we needed proof on 
that score, it was only necessary to count 
the widespread insurance activities of the 
federal government. 

Lack of uniform treatment by the states 
has been the major criticism leveled at state 
regulation, but federal regulation might pro- 
vide a cure far worse than the disease. We 
might end up with the kind of uniformity 
no one wants—a uniformity which would 
destroy competition and place the business 
in a strait jacket. 

There is no reason to question today the 
soundness of our past conclusions. Federal con- 
trol presents no more inviting a picture today. 

We will preserve state regulation if we 
never lose sight of one fact and that is that 
everything we do is subject to Congressional 
scrutiny. Nothing in the world can insulate 
our business from the hands of the Con- 
gress except a constitutional amendment, 
which, you will agree, is somewhat fantas- 
tic. Public Law 15 is an expression of faith 
in state regulation but this expression of 
faith can be changed by a simple act of the 
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Congress. We would do well to keep that 
thought uppermost in our minds. 


Possibility of State Monopoly 


If we can preserve state regulation as an 
exclusive function of the states, we should 
also be equal to the task of whipping the 
state monopoly threat. It is fair to ask our- 
selves why we are presently faced with the 
possibility of state monopoly. Is it because 
we have failed to render a public service? 
Not at all. Quite likely, important phases of 
our business would have been socialized 
years ago if it were not for the excellent 
record of private insurance. The advocates 
of state monopoly insist that anything which 
becomes an economic necessity should be 
operated by the government. It is the same 
fallacious argument the proponents of pub- 
lic power have used. Carried to its ultimate 
conclusion, it would, of course, be equally 
applicable to farming, mining, processing of 
food, the automobile and clothing industries 
and all other producers of goods which we 
have come to regard as essential. 

The way to combat effectively state mo- 
nopoly is to continue, on an ever-expanding 
scale, the splendid contribution insurance 
has made, and is making, to our national 
life. There is nothing like the continuous 
rendition of public services as an antidote 
to the spread of state monopoly, But good 
deeds are not enough. We must acquaint 
the public with our achievements. In that 
respect, we have all been seriously derelict 
in our duty. But our opponents have not 
been inactive. Whenever any forms of so- 
cial insurance are under consideration, they 
never lose an opportunity to spread false- 
hoods about the record of private insurance. 
It will not do for us merely to sit back and 
ignore these attacks, just because we know 
they are false. Any such complacency on 
our part is the most hazardous course we 
can possibly pursue. 


Recommendations 


More than likely our business, like busi- 
ness generally, has proceeded on the as- 
sumption that the public was thoroughly 
familiar with the way insurance operates 
and with the services we render. We have 
learned in the past few years, however, that 
an alarmingly large number of people, some 
in highly influential places, are abysmally 
ignorant of the insurance business. That 
is, indeed, a most unfortunate situation. If 
people don’t know the facts, they are ready 
victims for deception. If they know nothing 


(Continued on page 435) 
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THE TERM RULE 


By THOMAS C. MORRILL 


Director of Research, State Farm Insurance Companies 


THIS ARTICLE 


BEFORE THE FIRE 


IS BASED ON A RECENT ADDRESS DELIVERED 
UNDERWRITING CONFERENCE OF THE 


MUTUAL INSURANCE ADVISORY ASSOCIATION IN NEW YORK CITY 


t PROBLEMS which confront the 
fire insurance business in connection 
with the writing of long-term fire insurance 
policies and the granting of substantial dis- 
counts on such policies are difficult ones. I 
would particularly like to review the prac- 


tical rather than the theoretical aspects of 


the matter. 


In June, 1948, Superintendent of Insur- 
ance Robert E. Dineen called upon the New 
York Fire Insurance Rating Organization 
to consider both the reasonableness of pres- 
ent term discounts and the question of un 
duly long policy terms, After a lapse of 
almost two years, it is still fair to say that, 
except for the efforts of the New York In- 
surance Department, almost nothing of con- 
sequence has really happened on the term 
problem. Everybody is talking about it, but 
nobody is doing anything about it. 


Undoubtedly there are those who are en 
tirely content with this inactivity. Perhaps 
they believe—with some justification—that 
problems of this type are usually solved only 
over a long period of time, and by evolu- 
tionary processes rather than frontal attack. 
It may be that some people in the industry 
resent pressure from regulatory officials on 
matters of this kind, believing that they 
should be left for industry solution. There 
even may be those who think that if we 
will just shut our eyes, the problem will 
disappear, Since we want to be practical, 
perhaps we ought to take time out to re- 
consider whether we really want to do any- 
thing about the status quo and, if so, what. 


The Term Rule 


Some of the inertia which has character- 
ized the attitudes of many people in the 
industry and in supervisory positions must 
be due to the fact that we are accustomed 
to the present term rule. It has attained 
respectability by the aging process. In New 
York State, for example, the present rule 
was adopted in 1891 and stands today un- 
changed, even though at the time of its 
adoption English insurers had already been 
operating for some years on the basis of 
much lower discounts, The disturbing ele- 
ment in the situation, however, which prods 
us to do something about it, is the newly 
increased power of the states generally to 
regulate fire insurance rates and the over- 
hanging shadow of federal regulation if the 
states do not perform. 

There is no need to reargue here the 
wisdom of fire insurance rate regulation at 
the state level—it is an accomplished fact. 
Every state in the union now has a fire in- 
surance rate regulatory statute, and these 
laws were enacted with almost unanimous 
support from all segments of the industry. 
The business is committed to state regula- 
tion of industry pricing practices. At least 
in law, if not in fact, rate regulation is uni- 
versal, 


Are Prices Adequately 
Regulated? 


Once we have adjusted our thinking to 
the fact that the price of fire insurance must 
meet the standards of rating laws and be 
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subject to review and approval by state 
supervisory authorities, the recurring, in- 
sistent question which prods us on to do 
something about the term problem is: “How 
can we contend that our prices are ade- 
quately regulated when large, arbitrary and 
unsupported discounts are applied to the 
basic rates?” 

Usually this discount is referred to as 
16%4 per cent on a three-year policy or 
twenty per cent on a five-year policy. We 
know, however, that these percentages are 
simply the result of the application of the 
standard rule that grants a discount of 
twenty-five per cent for each year of cover- 
age under the policy after the first. In other 
words, a full 100-per-cent rate is charged 
for the first year’s insurance and a seventy- 
five-per-cent rate is charged for each suc- 
ceeding year of the policy. With minor 
exceptions, this is the standard discount 
rule in the fire insurance business on classes 
eligible to be written for terms in excess 
of one year. 

A discount of this size cannot be brushed 
off as inconsequential. It means too much 
in dollars both to the company and to the 
policyholder to be ignored. Its size makes 
it a standing contradiction to the assertion 
that fire insurance rates are adequately 
regulated. 

No one, in my opinion, has stated the 
problem more accurately nor _ succinctly 
from an industry point of view than did 
J. Raymond Berry, General Counsel of the 
National Board of Fire Underwriters, in his 
widely publicized letter of November 18, 
1949, to the Honorable J. Edwin Larson. 
Mr. Berry said, “We are unable to find in 
the records of the National Board any rea- 
son for the adoption of the term rule or any 
statistical support for the percentage of dis- 
count.” Then he added, “With the na- 
tion-wide pattern of rate regulation, the 
justification of term rule discounts becomes 
more important, if not fmperative.” 


Mr. Berry knew, as we all do, that most 
fire insurance is written at rates arrived at 
by companies acting in concert. Term dis- 
counts are also the product of action in 
concert. These pricing practices—forbidden 
in almost every other field of American 
business by the terms of the Sherman Act 
—would seem to require that (1) rate-mak- 
ing organizations make a bona-fide effort 
to arrive at rates, including discounts, which 
meet the standards of the rating laws and 
(2) state insurance departments provide 
regulation in fact which approves rates 
which meet the standards and rejects those 
which do not. 
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In the face of this set of agreed facts that 
present term discounts are unsupported, and 
that they must be supported or revised if 
the industry is not to fall afoul of the Sher- 
man Act, how can we continue to treat this 
problem as academic or one that time will 
cure? We want to be practical and not 
theoretical, but is it practical to let a po- 
tential source of trouble of this magnitude 
continue to exist without concentrated at- 
tention? 


Importance of Term-Discount 
Problem 


There is a natural tendency on the part 
of all of us to give our first attention to 
matters of day-to-day routine, rather than 
to the larger but less immediate long-range 
problems. Today, for example, many insur- 
ance departments are pressing for stand- 
ardization of rate filings. Some deputies 
responsible for rate administration have 
even proposed mandatory requirements as 
to the size, shape and color of paper to be 
used. These proposals are simply a reflec- 
tion of the administrative difficulties of in- 
surance departments, particularly in states 
where much rate competition exists and 
where filings are numerous and _ varied. 
Without attempting to minimize these dif- 
ficulties, it may be hoped that such matters 
of form will not interfere with action on 
the deeper questions of substance which stil! 
confront all of us. 


Many states will be engaging in general 
revisions of fire insurance rates in the 
months ahead. Will these rated filings em- 
brace term discounts, and will the industry 
be able to support the discounts or the 
states to pass upon their reasonableness? 
We know in advance that fire insurance 
premium and loss data will not be adjusted 
to correct for the effect of discounts. We 
will look at loss ratios in the aggregate and 
by occupancy classification without knowing 
whether they are based on 100-per-cent 
annual, 8314-per-cent three-year term or 
eighty-per-cent five-year term premiums. 


The actuarial effect of this statistical 
shortcoming is discussed by Arthur L. 
Bailey in the New York Insurance Depart- 
ment’s report on “Fire Insurance Terms 
and Discounts,” and need not be repeated 
here, except to point out that the situation 
leaves much to be desired. It undoubtedly 
results in differing loss and expense provi- 
sions in rate levels for classes with varying 
proportions of annual and term business. 
To the extent that these provisions differ 
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from the actual requirements of such classes, 
inadequate or excessive rates will result. 
Surely this is a practical problem that merits 
industry and supervisory attention. 


The letters addressed by Superintendent 
Dineen to the New York Fire Insurance 
Rating Organization and the subsequent 
departmental report on this subject have 
contained repeated notes of caution as to 
the importance of considering the practical 
effects of any change in present term and 
discount practices as well as the legal and 
theoretical aspects. It would not have been 
unreasonable to have insisted upon a strict 
application of the New York rating article, 
and there would be ample precedent for 
such a position, However, with $750 mil- 
lions of discounted term premiums written 
in 1948 by companies doing business in New 
York, the stakes were far too high for this 
type of approach. The Department believed 
that an abrupt abandonment of term poli- 
cies might create serious income and ex- 
pense problems for agents, as well as 
personnel and expense problems for com- 
panies. A sizable public relations problem 
would have confronted both companies and 
agents in explaining the new 
renewing policyholders. 


situation to 


Effects of Change on Agencies 


The Department’s interest in avoiding un- 
necessary hardships led to the cost study 
conducted last year in the John C, Stott 
Agency of Norwich, New York. The find- 
ings in that investigation go beyond the 
term question and deal with such matters 
as the cost of handling business of various 
premium sizes. It demonstrated, however, 
that complete abandonment of term poli- 
cies would have cost the Stott Agency near- 
ly twenty per cent of its net operating 
income in the first year, and a lesser, but 
important, amount in succeeding years. 


In any agency, of course, the net effect 
of such a change would depend, first, on 
how much of the office’s net income was 
derived from fire insurance sales, in relation 
to other lines, and, second, on the propor- 
tion of term to annual business in force. 
The Department realized that agents with 
a concentration of their writings in term fire 
insurance would suffer severely during the 
transition period, since, of course, they would 
collect commissions on annual premiums 
only twenty-five per cent as large as expir- 
ing five-year premiums, or forty per cent as 
large as expiring three-year premiums. 
While this was not the only consideration 


The Term Rule 


standing in the way of a complete switch 
to annual policies, it was a very important 
one. 


Interestingly enough, the financial burden 
which the Department was unwilling to im- 
pose has been assumed voluntarily by great 
numbers of agents. The almost spontane- 
ous growth of installment payment plans 
in the past year or two has resulted in the 
conversion of large amounts of fire insur- 
ance to this basis—more so, of course, in 
some territories than in others. Since most 
of these plans called for a first payment 
equivalent to one annual premium, the agent 
suffers a maximum reduction in income in 
the year of change. His loss of current 
income is even greater in succeeding years 
under these plans, because the next four 
annual installments, under the most widely 
used plans, call for the payment of only 
seventy-eight per cent of an annual premium. 
Furthermore, his expenses are increased 
somewhat by the record-keeping which the 
plans require. 


This change in the underlying situation 
may lead to a re-evaluation of the agents’ 
problem. Regulatory authorities may temper 
their concern over the effect on the agent 
of a change in term practice, in the light of 
the apparent attractiveness of annual pay- 
ment plans to the policyholder and the 
demonstrated willingness of many com- 
panies and agents to gear their operations 
to the requirements of their customers. In 
other words, this deterrent to direct action 
on term discounts seems to be melting away 
of its own accord. 


Installment Payment Plans 


The whole process may be stimulated by 
Superintendent Dineen’s recent decision that 
extension of credit by insurers is not sub- 
ject to regulation under New York’s rating 
article. This decision can be expected to 
lead to the wider use of installment pay- 
ment of premiums and particularly so since, 
if such plans are not regulated, the legality 
of concerted action in this area becomes 
questionable. In the absence of statutory 
or voluntary control of credit arrangements, 
the laws of the market place should prevail, 
and in the long run the customer should be 
able to obtain, within reason, the method of 
payment which he finds most convenient. 


Opponents of installment payment plans 
have said that it is inconsistent to allow a 
policyholder the discount for a term policy 
and then permit him to pay the premium 
in annual installments. The argument is 
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aimed at the installment payment feature, 
but is it the extension of credit or the grant- 
ing of the discount which is unreasonable? 
If practices in other fields of business are 
any criterion, an annual payment plan is a 
conservative method of financing purchases. 
Consumer credit on much more liberal con- 
ditions is part and parcel of standard busi- 
ness practice; the conditions react to the 
forces of competition and the state of the 
money market. Term discounts, however, 
are generally acknowledged to be without 
any credible foundation other than custom 
and, far from being the result of competi- 
tion, have been fixed and unchanged for 
scores of years through agreement among 
the companies. 


Perhaps the growth of installment plans 
will focus attention on term discounts and 
create an atmosphere in which it will be 
possible to get something done about them. 
It may be that the demonstrated preference 
of policyholders to pay fire insurance premi- 
ums annually will provide the stimulus 
necessary to get something done about the 
term rule. 


Problem of Increased Expense 


Many advantages would accrue to the 
companies if more business were written on 
an annual basis, including increased re- 
sponsiveness of the rate structure and a 
reduction in the amount of commissions 
paid before premiums are earned, which 
would ease the burden of financing premium 
growth. However, no student of this sub- 
ject can look forward to the possible dis- 
continuance of term policies without concern 
over the extra expense which companies and 
agents will sustain which adhere to standard 
operating practices and rewrite each policy 
annually. 


The Stott Agency cost analysis has been 
followed by other studies, conducted by state 
and national agents’ associations, largely 
because of their interest in the expense of 
handling small premium business. Nobody 
wants to do business at a loss, and we can 
expect agents to use the data developed in 
these studies both for their own guidance 
and in commission negotiations. This grow- 
ing awareness of costs makes it likely that 
agents will be alert to the extra expenses 
which will result from annual payments or 
annual terms. 


Up to now, installment payment plans 
have been attractive to agents because of 
their sales appeal and the competitive ad- 
vantage which they provide over agents of 
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companies which have declined to adopt the 
plans. If the use of such plans should be- 
come general, or if policies should be written 
for annual terms only, the competitive ad- 
vantage would disappear. In this event, the cost 
question would probably assume far greater 
importance to the agent than it does today. 


It is hardly reasonable to expect that 
agents will absorb the increased expense 
without complaint. The question will be as 
to the manner of attacking the problem. 
One way would be for companies, agents 
and supervisory officials to bend their efforts 
toward an equitable distribution of the new 
costs, which would mean that they would 
in due course be passed on to the policy- 
holder. A better way would be for all parties 
to explore the methods available for reduc- 
ing expense. 


The function of fire insurance is to pay 
losses and provide protection. The losses of 
the few are spread among the many, 
augmented by the expense of doing business. 
When 52% per cent of the premium dollar 
goes for expenses and profit (as in the 
formula used in New York), it seems ob- 
vious that we ought to be looking for ways 
to reduce expenses and not accept extra costs 
without a vigorous effort to eliminate them. 

It was this viewpoint which led the New 
York Insurance Department to make a study 
of policywriting practices as a part of its 
investigation of the term problem. This 
study embraced the use of renewal certifi- 
cates, continuous policies and mechanical 
policy issuance, as well as English practices. 


Renewal Certificates 


The reluctance of agents to use renewal 
certificates has prevented the development 
of this method of saving labor, time and 
money. In the comprehensive analysis of 
the use of renewal certificates prepared in 
1942 by the Business Development Office 
of the stock fire insurance companies, the 
following statement appears: 

“The practice of employing Renewal Cer- 
tificates might make the renewal of a policy 
appear to the buyer to be a simpler opera- 
tion than is actually the case. Many agents 
have stated that they experience consider- 
able difficulty in justifying their right to 
continued renewal commissions particularly 
when there are no changes to be made or 
particular services to be rendered from one 
renewal to the next. If an agent occasion- 
ally has this difficulty in the case of renewal 
policies, renewal certificates might make his 
position still more difficult to defend.’ 
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The New York Insurance Department’s 
report points out that in a large stock fire 
insurance group known as an advocate of 
renewal certificates only eight per cent of 
its agents carry renewal certificates among 
their supplies, and that renewal certificates 
were used on only one per cent of its total 
business written. In an analysis of compara- 
tive costs, accountants of the New York 
Department found that it required twelve 
minutes, twenty-five seconds to process a 
complete policy and three minutes, thirty- 
one seconds to handle a renewal certificate 
—a saving of eight minutes, fifty-four sec- 
onds, or 71.6 per cent on each transaction. 
Almost all of this saving is achieved in 
policywriting. Since most policywriting is 
done by agents, it is the agent which would 
gain the most, expense-wise, by use of re- 
newal certificates. 


As to other methods of handling policy- 
writing, the term study points out that the 
savings in expense which they provide are 
usually accompanied by a more direct rela- 
tionship between the company and the 
policyholder. This disturbs substantially 
the present agent-policyholder relationship, 
and will certainly arouse strong opposition 
on the part of the agents. Will this situa- 
tion cause the industry—company, agent 
and insurance commissioner—to adopt a 
resigned attitude and decide that nothing 
can be done but accept the new expense 
load? Or will we decide to take the pro- 
gressive course and make ‘a diligent effort 
to find a satisfactory solution ? 


Survival of Term Policies 


Some may argue that it is premature to 
anticipate a general discontinuance of term 
policies. There are others, however, who 
believe that it will never be possible to 
support a term discount of sufficient size to 
offer any real inducement to the assured. 
They reason that at present interest rates 
the investment of unearned premiums pro- 
duces little return, and that a term discount 
based on expense savings alone would be 
small. Furthermore, they point out that it 
costs no more to write a large policy than 
a small one, and that the savings achieved 
by writing a five-year term policy once in 
place of five annual policies would be but a 
tiny fraction of a large fire insurance 
premium. 


The Term Rule 


-By turning this argument around, how- 
ever, it can be argued with equal logic that 
expense savings alone on small policies will 
justify a substantial discount. If this reason- 
ing prevails, it may be that term policies 
will survive in the small premium field, if 
not in others. In fact, the business has long 
granted extended periods of coverage on 
policies bearing minimum premiums, 


The discounts to be granted directly affect 
the terms for which policies are written. 
Nevertheless, the issue is also presented as 
to whether long policy terms are in them- 
selves unsound. The objections are: (1) 
they drain surplus through the joint require- 
ments of paying the full acquisition cost at 
the time the business is written plus estab- 
lishing a reserve for the unearned portion of 
the premium; (2) they fix the premium for 
the span of the contract, while losses or ex- 
penses may fluctuate in either direction. 
Superintendent Dineen has suggested that 
long policy terms make the fire insurance 
rate structure unresponsive, add to the diffi- 
culty of making rate adjustments effective 
and contribute to the “up-and-down” char- 
acteristic of fire insurance loss experience. 


Undoubtedly others may argue that, 
within reasonable limits sometimes defined 
by statute, it ought to be the prerogrative 
of management to decide questions such as 
the length of time for which they are willing 
to issue a policy and the size of investment 
that they are willing to make in the produc- 
tion of business. If we agree that there is 
substance to this point of view, it still does 
not answer the challenge to the use of 
unsupported discounts. 


Conclusion 


Taking the problem as a whole, it is ap- 
parent that nobody has all the answers. The 
question is whether that justifies us in 
putting the matter to one side for somebody 
else to solve. The agent-company-policy- 
holder relationships, plus the competitive 
considerations involved, make the subject 
one that defies snap judgment. The risk we 
assume in doing nothing is that it leaves 
open an area of possible external attack. 
Unsupported price discounts, particularly 
where they are the product of action in 
concert, are a standing invitation to criti- 
cism. Self-interest alone should induce us 
to give the problem the attention that it 
deserves. [The End] 
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FOOD PRODUCTS L 


THIS ARTICLE ORIGINALLY APPEARED IN THE INDEPENDENT 
ADJUSTER FOR MARCH, 1950 AND IS REPRINTED HERE WITH 
THE PERMISSION OF THAT MAGAZINE AND OF THE AUTHOR 





_ EVOLUTION of the law of food 
products liability in California is an ex- 
ample of legislation influenced by the trend 
of the times, and the so-called demand for 
social justice. Regulatory activities of such 
groups as the Food and Drug Administra- 
tion, the Bureau of Animal Industry and the 
various state and municipal agencies have 
been supplemented by statutory provisions. 
These, in turn, have been the subject of 
judicial interpretation to the point where 
the distinction between the functions of the 
legislative and judicial branches of our gov- 
ernment has all but disappeared. 

The late Justice Cardozo conceded that 
under our system of jurisprudence judges 
have, and in some cases should, exercise 
the right to make new law through what 
actually amounts to judicial legislation. This, 
he cautioned, merely means they have the 
right to legislate between gaps. They have 
the power, though not the right, to ignore 
the mandate of a statute, and render judg- 
ment in spite of it. Nonetheless, by that 
abuse of power, they violate the law. The 
demands of social justice furnish no excuse 
for a violation of law. The opportunity to lay 
stumbling blocks in the path of sound judicial 
reasoning, and to open a fertile field for 
planting false or exaggerated claims, has 
been made possible by our appellate courts 
in ignoring the clear mandate of a statute. 


California Statute 


In 1872 when California adopted its first 
civil code, specific provision was made for 
implied warranties of soundness and whole- 
someness to arise on sales of provisions. The 
section reads: 
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“One who makes a business of selling pro- 
visions for domestic use warrants by a sale 
thereof, to one who buys for actual con- 
sumption, that they are sound and whole- 
some.” 


The law as thus established was merely 
a codification of the common-law rule that 
dealers are deemed as a matter of law to 
warrant foodstuffs sold for immediate 
domestic use to be wholesome and fit to eat. 
Only two cases were reported in the fifty- 
nine years this code section was in effect. 


Privity of contract was, of course, es- 
sential to the existence of all warranties, anc 
the English courts after which this act was 
patterned have not seen fit to depart from 
this rule in order to confer a right of action 
upon a remote purchaser. 


A minority of jurisdictions permitted suit 
against a manufacturer of foodstuffs for 
breach of an implied warranty, even though 
it were instituted by one not a party to the 
sale. In the majority-rule jurisdictions, it 
was pointed out that all warranties are in- 
cidents of the law of sales and cannot be 
properly attributed to a manufacturer who 
has never had any contractual relationship 
with the person claiming the benefit of the 
warranty. (Connecticut Pie Company v. 
Lynch, 57 F. (2d) 447.) The suggestion that 
warranties on the sale of chattels should 
run with the article sold was dismissed as 
wholly contrary to all established doctrines 
of the law, and the opinions give little space 
to arguments that there may be an implied 
warranty for the benefit of a third party. 
(Giminez v. Great Atlantic & Pacific Tea 
Company, 191 N. E. 27.) 
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Uniform Sales Act 

The Uniform Sales Act of California was 
modeled closely upon the sales acts of states 
applying the then majority rule. When this act 
was adopted in 1931, Section 1739 of the Civil 
Code (now Section 1735) provided in part: 

“Implied Warranties of Quality. Sub- 
ject to the provisions of that act and of 
any statute in that behalf, there is no im- 
plied warranty or condition as to the qual- 
ity or fitness for any particular purpose of 
goods supplied under a contract to sell or 
a sale, except as follows: 

“(1) Where the buyer,, expressly or by 
implication, makes known to the seller the 
particular purpose for which the goods are 
required, and it appears that the buyer relied 
on the seller’s skill or judgment (whether he 
be the grower or manufacturer or not), there 
is an implied warranty that the goods shall 
be reasonably fit for such purpose. 

“(2) Where the goods are bought by 
description from a seller who deals in goods 
of that description (whether he be the 
grower or manufacturer or not), there is an 
implied warranty that the goods shall be of 
merchantable quality 5 

It would appear elementary that the 
statutory warranty arises only as between 
a “buyer” and a “seller.” That is the clear 
mandate of the statute. There are no gaps 
that would justify judicial legislation. The 
first case decided by our district court of 
appeal subsequent to the passage of the act 
applied this principle of law. 


Chicken Bones 


This act opened the door to the “Land 
of Opportunity.” It was “open season” on 
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the purveyor of foodstuffs. In a race to 
reap the benefits, a patron sued the operator 
of a restaurant for personal injuries result- 
ing from the swallowing of a fragment of 
chicken bone contained in a chicken pie. It 
was there held, for the first time in California, 
that the transaction between a restaurant 
keeper and a guest constituted a sale to 
which an implied warranty attached. The 
court said the application of the rule might 
impose a heavy burden upon the keeper of a 
restaurant, but that consideration of public 
policy and public health and safety is of 
such importance as to demand that such 
obligation be imposed. We thus find judicial 
legislation enacted in the interest of social 
justice. (Mix v. Ingersoll Candy Company, 
6 Cal. (2d) 67.) 

The supreme court denied this claim, 
it is true, but pointedly suggested that this 
was the sale of a chicken pie, and since 
chicken bones are not “foreign” to the par- 
ticular dish, there was no evidence that it 
was not fit for human consumption. Fur- 
thermore, the court, obligingly for those 
who seek fertile fields, pointed out that “the 
slightest deviation from perfection may re- 
sult in the failure of the food to be reason- 
ably fit for human consumption, . . . such 
as, for example, glass, stones, wires or nails 
in the food served, or tainted, decayed, dis- 
eased, or infected meats or vegetables.” 

That was the “Open Sesame.” Restaurant 
keepers were faced with every conceivable 
type of lawsuit. One plaintiff, perhaps with 
that very decision in hand, claimed that he 
had swallowed a turkey bone. But, alleged 
the plaintiff, the bone he swallowed was in 
the turkey dressing, not in the turkey, and a 
turkey bone in “dressing” was a “foreign 
substance.” (Silva v. Woolworth Company, 
28 Cal. App. (2d) 649.) It was an auspicious 
opening of the “hunting season.” 


Glass 


Then came a veritable avalanche of “glass 
cases.” There was glass in malted milk, glass 
in pancakes, glass in sugar, glass every- 
where—except on the outside of a highball. 
No one ever mentioned the latter. “Social 
justice” was not interested in a container 
without flaws. 

There are few cases more difficult to 
defend. A claimant makes a bald statement 
that she felt some glass in her mouth, that 
thereafter there was a hemorrhaging of the 
bowels and internal disorders covering a 
wide range. The fact that there were no 
witnesses to the occurrence or the alleged 
hemorrhaging will not defeat the claim. A 
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doctor is called. There is no evidence of any 
abrasion around the mouth or throat, and his 
X-rays of the internal organs are negative 
for foreign substance. This is not conclu- 
sive. Glass will not show under an X-ray 
unless it contains a certain percentage of 
lead. The doctor’s findings, as to objective 
symptoms, are entirely negative. A long 
hypothetical question is then propounded to 
the doctor. It is based entirely upon the 
subjective symptoms of the claimant. He 
states that in his opinion the claimant swal- 
lowed certain particles of glass, and is suf- 
fering as a result therefrom. We thus have 
the entire case predicated upon the uncor- 
robated testimony of the plaintiff. But that 
is sufficient to create a question for the de- 
termination of a jury. 

Medical science has proved that the in- 
gestion of glass seldom causes injury. Any 
foreign substance entering the system is 
coated by nature in such a way as to facilitate 
its passage through the intestines. If it is 
sufficiently sharp to penetrate the wall of 
the intestines, peritonitis will immediately 
set in. If it attaches to the wall of the in- 
testines, nature will continue to add to this 
coating and an irregular contour at this point 
will be revealed by X-ray. In the absence 
of objective findings there can be no major 
damage. 

This is entirely logical. But we know 
from sad experience that logic does not 
always guide a jury in its deliberations. 
"Many of us were taught that in ancient times 
ground glass was used as a subtle means of 
disposing of an undesirable. It is surprising 
how many jurors adopt this fallacious theory 
in opposition to the testimony of outstand- 
ing medical authorities. 


Preparation of Defense 


Each case requires preparation along a 
certain line. In the order stated, the fol- 
lowing should be done: 


(a) Take statements from everyone who 
was present at the time. (Glass cases are 
generally reported at once.) These state- 
ments should reveal: 


(1) What particular food or drink is al- 
leged to have contained the glass. 

(2) If any particles of glass were removed 
by claimant from his mouth, the size of 
such particles, and whether they were pre- 
served. 

(3) If there was any blood on claimant’s 
napkin, or any evidence of blood about the 
mouth or lips. 
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(b) Arrange for X-rays as soon as pos- 
sible. (lf you give the case immediate at- 
tention you can generally get the claimant 
to agree to a barium meal, which, of course, 
is most advisable. If the case is in suit, then 
a motion to this effect should be made to 
the court.) 


(c) If the case is not in the hands of an 
attorney, a detailed statement should be 
taken. This statement should reveal the 
time of onset of the symptoms, the exact 
nature of the symptoms and their duration; 
the color of any blood in the stool and the 
period over which this continued; the name 
of the attending physician; the nature of 
the treatment; and the type of X-ray, if 
any, that was taken. 

(d) If the case is in the hands of an at- 
torney, these facts should be brought out 
by way of deposition without delay and be- 
fore X-rays are taken by the defense. 

(e) An examination should be made by 
a doctor whq specializes in internal medicine. 


Points for Development 


In chronological order, this is what we hope 
to develop: 


(1) If the alleged glass was in an iced 
drink or in ice cream, you will probably 
not find any particles of glass remaining. 
It probably was ice, and not glass, that the 
claimant swallowed. 


(2) If particles of the glass were preserved, 
they should be analyzed to ascertain whether 
the lead content is sufficient to show in an 
X-ray. Should such lead content be suffi- 
cient, and the X-rays fail to disclose the 
presence of glass, we then would have a 
particularly strong point for argument. 


(3) The X-rays, following a barium meal, 
may show a normal contour everywhere. 
If not, and particularly in cases of women, 
X-rays may show a diverticulitis, which is 
a herniation of the intestines. This is due 
to constipation, and people over forty years 
of age generally have diverticulitis. This 
frequently causes pain consistent with that 
alleged by the average claimant. Or the 
X-rays may show some other competent, 
producing cause for the complaints. 


(4) The time element as to the onset of 
the symptoms often has a bearing upon the 
cause of the complaints. 


(5) Where it is alleged that there was 
blood in the stool, the color of the blood 
is most important. If it is bright red, it is 
definitely not from the intestines. Blood 
from the intestines is almost black, Bright 
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red blood is more consistent with hemor- 
rhoids or something located in close prox- 
imity to the anus. 


These cases, although most difficult, are 
not indefensible. It is advisable to interro- 
gate prospective jurors at some length rel- 
ative to any preconceived opinion as to the 
effect of ingesting glass. And I strongly 
recommend that a competent medical ex- 
pert, specializing in internal medicine, be 
consulted by the trial attorney. It is often 
advisable to have this expert sitting at counsel 
table during the examination of plaintiffs’ 
doctors. Those who testify for plaintiffs in 
cases of this type are seldom prepared to 
answer questions that could be suggested 
by such a specialist. The results generally 
justify this added expense. 


Food Poisoning 


When the novelty of the glass cases wore 
off and we had been able to discourage 
some of the plaintiffs by way of defense 
verdicts, the minds of claimants turned to 
food poisoning. This was a bit more difficult 
for those in whose behalf our courts had so 
solicitously enacted judicial legislation un- 
der the guise of “social justice.” One of the 
big stumbling blocks was, and still is, the 
law that requires doctors to immediately 
make a report of any diagnosis of food 
poisoning. (Section 2571, Health and Safety 
Code; supplemented by Title 17, Chapter 4, 
Subchapter 1, Section 2500, California Ad- 
ministrative Code.) Doctors who had testi- 
fied as to the dire results of cases of food 
poisoning were greatly embarrassed by ques- 
tions as to why they failed to report the 
diagnosis as required by law. The volume 
of these cases dropped off considerably, but 
they are still a matter of concern. 


There are various types of so-called food 
poisoning. They can generally be classified 
as (a) chemical poisoning in food, (b) poi- 
sonous plants and animals, (c) botulism, 
(d) salmonella (formerly called “paratyphoid 
bacteria”) and (e) staphylococcus food poi- 
soning. The most common type is staph- 
ylococcus food poisoning. The others are 
too rare to merit discussion here. 


There is a popular tendency to associate 
food poisoning with putrification. It has 
been definitely established that putrification 
in food does not necessarily or even ordi- 
narily give rise to the toxic substances in- 
volved in food poisoning. (Dr. G. M. Dack, 
Food Poisoning (Revised Edition).) One 
of the distinctive characteristics of an out- 
break of food poisoning is the sudden illness 
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of several individuals following a specific 
meal and usually ascribed to a definite item 
of food served at that meal. The alleged 
symptoms are generally nausea, vomiting, 
diarrhea and abdominal cramping. There 
are a large variety of other illnesses to which 
these symptoms can be attributed. Such ill- 
nesses are coronary heart disease, gall blad- 
der disease, appendicitis, brain tumors, cer- 
tain forms of intestinal allergy, onset of 
infectious diseases, carbon monoxide poison- 
ing and functional bowel distress associated 
with emotional upsets. 


The average case of alleged food poison- 
ing upon which a claim for damages is made 
follows a certain pattern. The claimant al- 
leges that he ate at a certain time and place; 
that within a certain time thereafter there 
was nausea, vomiting, diarrhea and abdom- 
inal cramping; and that he saw a doctor 
who diagnosed his illness as “food poison- 
ing.” There are the usual allegations of per- 
manent injury and claim for a large sum of 
money. Frequently the first notice to the 
defendant is service of summons and com- 
plaint. 


Defense Strategy 


This is the time for the adjuster and de- 
fense counsel to take immediate action. A 
deposition should be taken at once. There is 
no excuse for delay in a case of this kind. 
Assuming that illness is attributed to food 
served at a restaurant, the following infor- 
mation should be elicited: 


(1) How long after eating did the claim- 
ant become ill? 

(2) Were others made ill? If so, secure 
their names and addresses. 

(3) Did any other persons in the party 
eat the same food without becoming ill? If 
so, secure their names and addresses. 

(4) What were the first symptoms of the 
illness and when did they occur? 

(5) Was there any pain in the stomach 
or abdomen? 

(6) Was there vomiting? If so, for how 
long? Describe the nature thereof. 

(7) Was there diarrhea or constipation? 

(8) Ascertain all the events leading up to 
the illness. 

(9) How long did the acute illness last? 


(10) Who is the attending physician? If 
he is not claimant’s regular doctor, then 
secure the name of the regular doctor. 

(11) When was the claimant last attended 
by any doctor prior to this illness, and for 
what cause? 


421 


RI a a ETRE 


| 
| 
! 
| 
| 
| 
| 
| 





(12) Were there any prior operations? 
If so, for what cause, where performed, and 
by whom? 


(13) Were there any prior stomach or 
digestive ailments? If so, what were they, 
and by whom was he treated? 

(14) To what did the attending physician 
attribute the illness? 

(15) What food does claimant suspect? 
Why? And how did it taste? 

(16) What combination of foods did claim- 
ant eat at the suspected meal? 


(17) What foods were eaten at the four 
meals preceding, and what, if anything, was 
eaten between meals? 


(18) Did the attending physician make 
any laboratory tests of the stool or vomitus? 


Many of my clients do not desire extra 
copies of depositions. The average claims 
manager is too busy to read through a dep- 
osition. He prefers a résumé in the nature 
of an abstract of the testimony. But in cases 
of this type I have found it advisable to 
forward a copy of the deposition to my cli- 
en, as well as a résumé thereof. It is from 
this point that the adjuster starts to carry 
the ball. He should proceed immediately. 


Adjuster’s Assignment 


His first port of call should be the city 
health department to ascertain whether any 
report was made by the attending physi- 
cian. If so, how many other reports were 
made? If there were numerous reports, the 
case should be settled without delay. If this 
was the only report, or if there were no 
reports, the next man to see is the food 
poisoning investigator for the health de- 
partment of the city. A man in such a po- 
sition has had considerable experience. He 
can be qualified as an expert if properly 
handled. 

Reports of “food poisoning” (in the ab- 
sence of an epidemic) are characterized by 
the health department as “suspected food 
poisoning.” An investigation generally fol- 
lows, and it is advisable to subpoena the 
records of the health department. If a doc- 
tor reports—unless there have been labora- 
tory tests—he will probably diagnose the 
ailment as “possible food poisoning.” In this 
event the health department may not even 
investigate. (Much can be made of the 
word “possible” under these circumstances. ) 
If the report is “probable food poisoning,” 
an investigation is generally made. Only a 
few cases of suspected food poisoning are 
actually confirmed as such. 
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Let us assume that the suspected food 
is meat balls, such as are generally served 
with spaghetti. You should ascertain the 
type of meat that was used, the place from 
which it was purchased, the date of deliv- 
ery, the amount delivered and the size of 
the cuts delivered. Was it frozen when de- 
livered? If not, where was it placed until 
ready for use? Was it cut up preparatory 
to boiling? How long did it boil? Was it 
ground thereafter and mixed with other in- 
gredients? How were these ingredients pre- 
pared? After it was ground and mixed with 
other ingredients, was it placed in a steam 
table? If so, what was the temperature, and 
how was such temperature ascertained? 
Did it remain in the steam table until served? 
How many orders were served that day? 
Were the meat balls that were left thrown 
out each night? 


Staphylococci Poisoning 


It is of interest at this point to consider 
the purpose of the suggested investigation. 


Staphylococci are common organisms 
found in the throats and hair of normal, 
healthy people; according to some authori- 
ties they are ubiquitous, The organism it- 
self, when ingested, will not cause the food 
poisoning symptoms. We eat millions of 
them every day with no ill effects. How- 
ever, when the organism is in a suitable 
environment—with sufficient protein pres- 
ent, and a temperature compatible with 
growth—such organism will grow and mul- 
tiply very rapidly. In this process the or- 
ganism generates a poison known as an 
enterotoxin, which is ordorless and flavor- 
less and cannot be seen even with a microscope. 


Enterotoxin is the substance which causes 
the intoxication which in turn produces the 
symptoms in a patient as enumerated above. 
According to most authorities it takes a 
minimum of five hours, under suitable con- 
ditions and at room temperature, for the 
organism to develop sufficient quantities of 
toxin to be poisonous to human beings. 


If the meat that was used in the meat 
balls was heated to a temperature of 375 
degrees F. for thirty minutes, or was boiled 
for an hour, it would not be poisonous, -al- 
though the toxin itself might not be de- 
stroyed. And, thereafter, if it were kept in a 
steam table for thirty minutes or more, no 
toxin could be produced. The average steam 
table has a temperature in excess of the 
temperature necessary to pasteurize, which 


is 145 degrees F. 
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All of this testimony can be developed by 
those experienced in the investigation of 
food poisoning, and by doctors connected 
with the health department. It is very con- 
vincing, particularly to a jury of women. 

The average plaintiff will exaggerate his 
symptoms. Those of true food poisoning 
rarely appear before two and one half or 
three hours. Approximately seventy per*cent 
of the people who consumed the food will 
be similarly affected. And usually the aver- 
age patient recovers completely within three 
to four days. Any other combination of 
facts would be inimical to a case of true 
staphylococcus food poisoning. 


Fright 


Time marches on! And the ingenious 
mind keeps apace! It wasn’t long until we 
were faced with a new menace, i. e., fright. 
A claimant, while drinking a bottle of Coca- 
Cola, in which the defendant permitted a 
cleaning brush to remain, became “violently 
ill and was rendered sick and disabled.” He 
was unable to prove there was anything un- 
wholesome in the brush or the beverage. 
But, this ingenious claimant said, he saw 
something in the bottle (a brush) which he 
“thought” to be a bug or a spider, and that 
he “got kind of nervous,” thinking he had 
swallowed a part of “that dirty bug.” My! 
My! Despite the fact that the liquid itself 
was proved wholesome, and despite the fact 
that the brush in the bottle looked like a 
brush, the court held that the plaintiff’s 
“idea” that it was a disgusting looking ob- 
ject, which gave him a nervous shock, con- 
stituted a violation of an implied warranty. 
(Medeiros v. Coco-Cola Bottling Company, 9 
CCH Neciicence Cases 9, 57 Cal. App. 
(2d) 707.) 

News travels fast in the “Land of the 
Opportunist.” Within a short time I was 
called upon to defend somewhat similar 
cases in widely separated parts of the state. 


Insects 


A Mexican claimant filed suit because he 
found a cockroach in the sauce served with 
a fish order. It lacked some of its legs, and 
plaintiff was quite certain he had eaten the 
legs. But, we argued, we had eaten snails 
in France, birds’ nest soup in China and 
squid in Japan; we had seen the natives 
of the mountain regions of the Philippines 
eat dog; and offered for sale in Mexico was 
a broiled insect looking very much like a 
cockroach. But if maggots are not found 
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exclusively on filthy, decomposed and putrid 
animal substance (Reese v. Smith, 9 Cal. 
(2d) 324), then certainly the same can be 
said of cockroaches. In fact, where was 
there any testimony that a nice, tender, 
broiled cockroach was unwholesome? (I 
did not, however, offer to prove the point 
by demonstration.) A jury of women agreed 
with me. 


The plaintiff in the second case suffered 
“grievous mental shock” by reason of being 
served a plate of soup containing two dead 
flies, to his damage in the sum of many 
thousands of dollars. At the trial (a jury 
having been waived), the plaintiff, in con- 
siderable detail, recounted his horror at the 
sight of these two dead flies. Horrible! He 
had never seen a fly in his home, (House- 
wives please note!) But as a part of the 
corpus delicti he reached into his pocket 
carefully, unfolded a paper napkin and pro- 
duced two dead flies. The plaintiff examined 
them for identification purposes. We ex- 
amined them under a microscope. The 
plaintiff insisted that they were the flies he 
had fished out of the soup, and that he had 
preserved them for evidence. Here was the 
“brush case” with a new twist. In a friendly 
argument with a judge having a sense of 
humor, we suggested that a dead fly in a 
plate of soup was reasonably worth $10. 
The judge, however, observed that with the 
rising price of commodities, the price of 
dead flies had also increased. The “market 
price” of “dead flies in soup” was there es- 
tablished at $25 per fly. 

Cases such as these, in the absence of a 
finding of decomposed animal matter, should 
be treated with levity. 


Privity of Contract 


While all of this was transpiring, manu- 
facturers, wholesalers and distributors were 
going their various ways, seemingly oblivi- 
ous to the problems with which the very ex- 
istence of the retailer had been threatened. 
Sut on September 6, 1939, the Supreme 
Court of California rendered a decision that 
apparently affected everyone connected with 
the food industry. (Klein v. Duchess Sand- 
wich Company, Ltd., 2 CCH NEGLIGENCE 
CAsEs 626, 14 Cal. (2d) 272.) 


In this case the plaintiff's husband pur- 
chased from Happy Daze Buffet a ham and 
cheese sandwich in waxed paper, which he 
later delivered to his wife. The sandwich, 
in a sealed container, had been sold to 
Happy Daze Buffet by the Duchess Sand- 
wich Company about an hour previously. 


423 





The wife ate a portion of the sandwich and 
then discovered it was wormy. She claimed 
mental disturbances as a result thereof. 
She and her husband sued both Happy Daze 
Buffet and Duchess Sandwich Company for 
breach of an implied warranty for fitness. 
A directed verdict was entered in favor of 
both defendants, In reversing the judgment, 
the supreme court (Happy Daze Buffet filed 
no brief on appeal) took the position that, 
in the case of foodstuffs, there is an ex- 
ception to the general rule that privity of 
contract is required to support a cause of 
action for breach of warranty. The court 
admitted that the factor of public policy 
afforded a background for its decision. It 
declared “the remedies of an injured con- 
sumer of unwholesome food ought not to 
be made to depend ‘upon the intricacies of 
the law of sales,’ and the warranty of the 
manufacturer to such consumers should not 
be made to rest solely on privity of con- 
tract.” This is a clear case of judicial legis- 
lation influenced by “public policy.” It is 
illogical to the point of absurdity. If the 
rights of the injured consumer are not de- 
pendent “upon the intricacies of the law of 
sales,” he would have no cause of action 
whatsoever. His right of action for breach 
of an implied warranty is statutory. The 
statute which gives him that right is the 
Uniform Sales Act. It is this identical “law 
of sales” which the Supreme Court of Cali- 
fornia has held may be disregarded in part. 
I reiterate, the distinction between the func- 
“tions of the legislative and judicial branches 
of our government has all but disappeared. 


In a later case (Escola v. Coca-Cola Bot- 
tlng Company, 9 CCH NEGLIGENCE CASES 
633, 24 Cal. (2d) 453) Justice Traynor, in 


a concurring opinion, pointed out: 


Casualty and Surety Companies. 
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all-time high, by 533,000 vehicles. 


Americans—about one in every three—have automobiles. 


“The courts recognize, however, that the 
retailer cannot bear the burden of this war- 
ranty, and allow him to recoup any losses 
by means of the warranty of safety attend- 
ing the wholesaler’s or manufacturer's sale 
to him.” 


This was clarified in a still later case 
(Vaccarezza v. Sanguinetti, 71 Cal. App. (2d) 
687)- wherein plaintiffs, husband and wife, 
sued a retail dealer and a manufacturer of 
salami claimed to be infected with the larvae 
of trichinella. The retailer filed a cross- 
complaint against the manufacturer for any 
amount the plaintiffs might collect from 
him. The trial court found against both the 
retailer and wholesaler on the theory of 
breach of an implied warranty, and on the 
cross-complaint of the retailer entered judg- 
ment against the manufacturer. This deci- 
sion was affirmed on appeal. 


Cases of food products liability are cer- 
tainly not indefensible. With the exception 
of cases involving the ingestion of glass, 
they should be tried before a jury. Every 
adult has at some time or other suffered 
from an upset stomach. It is common knowl- 
edge that certain combinations of food dis- 
agree with certain individuals. The condi- 
tion of the system of the individual also 
enters into the picture. The average juror 
knows from personal experience that nausea 
and diarrhea can be attributed to many 
causes. This point should be stressed in 
examination of prospective jurors on voir 
dire. Emphasis should be made of their 
duty to refrain from indulging in specula- 
tion, conjecture or surmise. Be well pre- 
pared in order that your attorney may 
present his case in an intelligent manner. 
You will win a substantial majority of these 
cases. 


,RECORD AUTO PRODUCTION 


Automobile production in the United States set an all-time record 
in 1949 with an estimated output of 6,250,471 vehicles—5,120,556 
passenger cars and 1,129,915 trucks, according to the Association of 


Last year’s production topped that of 1948, the previous postwar 
high, by more than 1,200,000 vehicles, and that of 1929, the previous 


Today, approximately 50,000,000 
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New York 
Faces Group Life Rate Revision 


A new mortality table for computing 
group life premium rates goes into effect in 
New York on July 1, 1950, as a result of a 
recent amendment to the New York Insur- 


amce Law (Section 204 (2)). 


The new law substitutes the C. S. O. 
Three Per Cent Mortality Table for the 
American Men Ultimate Three and One- 
Half Per Cent Mortality Table. 


The new amendment prompted the New 
York Insurance Department to hold a hear- 
ing on May 26, concerning revision of the 
minimum group life rates. The Department 
submitted the following proposal for con- 
sideration: 


“The following is proposed for considera- 
tion at the hearing: 


“(1) The minimum gross annual yearly 
renewable term premium to be charged dur- 
ing the first policy year shall be equal to 
the net C. S. O. 3% premium loaded 10% 
plus a constant. 


“(2) The constant shall be $1.80 per $1000 
of insurance on the amount thereof, to be 
specified in the regulation by the Depart- 
ment. The constant shall not apply to the 
amount of insurance in the group in excess 
of the specified amount. 


“(3) Fractional gross premiums shall be 
determined by applying a loading to the 
corresponding gross annual premium as 
follows: 


“Monthly—144% of annual premium di- 
vided by 12 and taken to the nearest cent. 

“Quarterly—1% of annual premium di- 
vided by 4 and taken to the nearest cent. 

“Semi-annually—% of 1% of annual pre- 
mium divided by 2 and taken to the nearest 
cent. 

“(4) The new minimum group life pre- 
mium shall permit inclusion of disability 
benefits commonly described as: 
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“(a) Extended Death Benefit 

“(b) Waiver of Premiums 

“Where the disability benefit contemplates 
the payment of the face amount of insur- 
ance in installments in the event of total 
and permanent disability, an extra annual 
premium of at least $1.00 per $1000 of face 
amount shall be charged. 


“(5) The maximum contribution by the 
employee on new group life insurance poli- 
cies delivered or issued for delivery in this 
State on and after July 1, 1950 shall be 
reduced, as for example, to 50¢ monthly 
per $1000 of insurance in standard indus- 
tries rather than 60¢ monthly per $1000 of 
insurance in standard industries as at present. 

“(6) Each company will continue as here- 
tofore to file with the Department tables 
of extra premiums for hazardous industry 
classifications as adopted by the company. 

“(7) The new minimum group life pre- 
miums for the first policy year shall become 
effective on new group life policies issued 
on and after July 1, 1950. 

“(8) In the case of new group life poli- 
cies issued subsequent to any official ruling 
hereafter issued by the Department but prior 
to July 1, 1950, the present minimum ‘T’ 
rates may be modified to the extent author- 
ized by such official ruling.” 


Insurers’ Stake 
in Pension Problems 


Describing the insurance companies’ stake 
in problems created by pension demands as 
vital, F. L. Harrington, addressing the an- 
nual conference of the Health and Accident 
Underwriters Conference in New York City 
on June 7, pointed out that trusteed pension 
plans now represent about seven billion dol- 
lars in set-aside reserves. Insured plans, 
numbering some 2,300, have reserves of four 
billion and an annual premium income of 
600 million dollars. 
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Illinois—The annual Advanced Un- 
derwriting Clinic of the University of 
Illinois will be held at Urbana from 
August 22 to 25. 


Michigan.—The International Asso- 
ciation of Accident and Health Under- 
writers’ annual meeting will take place 
on the steamer Greater Detroit from 
June 26 to 30. 


New York.—Insurance managers for 
business firms traded information on 
business insurance problems at a meet- 
ing on May 22 and 23, sponsored by 
the American Management Association. 
The conference featured panel discus- 
sions on experience under nonoccupa- 
tional disability benefit laws; methods 
of preventing and insuring against losses 
from embezzlement and other criminal 
acts; determination of financial loss from 
business interruption; and the general 
effect of state and federal insurance 
regulations upon business. 

Robert J. Allen, chief traffic engineer 
of the Association of Casualty and Surety 
Companies’ Accident Prevention De- 
partment, served as director of a five- 
day course in “Traffic Engineering for 


York University’s Center for Safety 
Education from June 5 to 9. The course 
| was one of five offered during the Na- 





“Battle of the Bureaus” 


The war in Europe had nothing on the 
struggle an insurer meets in getting an all- 
risk policy approved by the various rating 
bureaus asserting jurisdiction, Superintend- 
ent of Insurance Dineen declared before the 
annual meeting of the New York State Asso- 
ciation of Insurance Agents in Syracuse. 

Challenging all fire, marine, casualty and 
surety companies to simplify their rating 
machinery and reduce expense, Mr. Dineen 
called for a halt to jurisdictional conflicts 
between rating bureaus. 

From company statistics, Mr. Dineen 
showed that 155 organizations, bureaus and 
boards were servicing the fire insurance busi- 
ness at a cost last year of over $31,000,000. 
In the casualty business there were seventy- 
seven similar organizations whose costs 
reached almost $7,500,000. A combination 
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State and City Personnel,” held at New 


WHERE INSURANCE MEN WILL MEET 


tional Committee for Traffic Training’s 
ten-day Institute held from June 5 to 
16. Dean Paul A. McGhee of the Divi- 
sion of General Education served as 
chairman of the Institute. 


The Health and Accident Underwrit- 
ers Conference held its annual meeting 
from June 5 to 7 in the Hotel Statler 
in New York City. Mary Donlon, Chair- 
man of the New York State Workmen's 
Compensation Board, reviewed the New 
York disability benefits law and its re- 
sponsibilities. Hospital insurance, in- 
surance against catastrophic medical 
expense and statutory disability laws 
were discussed in open forum. 


Quebec, Canada.—The annual con- 
vention of the National Association of 
Insurance Commissioners was held in 
Quebec City, Canada, from June 12 to 16. 


West Virginia.—The Medical Section 
of the American Life Convention met 
at the Greenbrier, White Sulphur Springs, 
West Virginia, from June 15 to 17. 

The International Association of In- 
surance Counsel has selected the Green- 
brier for its July 6 to 8 meeting. 


Wisconsin.—A Life Officers Invest- 
ment Seminar of the American Life 
Convention will be held at Beloit College, 
Beloit, Wisconsin, from June 19 to 30. 





fire and casualty company would have to 
belong to 144 bureaus and boards in order 
to make nation-wide all-risk filings under the 
existing setup. 


Mr. Dineen made it clear that since the 
New York legislature has sanctioned the 
sale of all-risk coverage in the state, he would 
not permit differences of opinion in in- 
surance circles or the inability of the 
business to devise effective rate-making 
machinery to stop those companies which 
are prepared to offer the new form of 
coverage. 


The subject of the address was precipi- 
tated by the recent action of a large Hart- 
ford fire insurance company in making an 
independent filing of an “all risk” policy for 
automobile manufacturers instead of filing 
through the various rating bureaus of which 
the company and its casualty affiliates were 
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members. Registering his approval of this 
filing, Mr. Dineen referred to the elimina- 
tion of two road blocks: the Insurance 
Department’s former Appleton Rule and 
New York legislation prohibiting multiple 
line underwriting. ‘‘We must make equally 
sure,” he cautioned, “that departmental and 
legislative road blocks are not replaced by 
road blocks erected by companies which 
are unable or unwilling to write all risk 
coverage themselves.” 


Health and Accident 
Underwriters Support 
Uniform Law 


The “Standard Provisions Committee” of 
the Health and Accident Underwriters Con- 
ference, at its June 7 meeting in New York 
City, urged support of the Galveston draft 
of a proposed uniform accident and sick- 
ness policy provision law. 

The Galveston draft, which will be sub- 
mitted to the NAIC Quebec meeting, is the 
result of more than three years of study and 
negotiation, representing a carefully drawn 
compromise of differing views. 

Acceptance of any draft by the Insur- 
Commissioners and company repre- 
sentatives is not the final step, of course. 
The legislation would have to be adopted 
by the legislature of the various states. 


ance 


The “Special Risks Committee” reported 
that there is a real need for companies to 
provide medical care insurance against cata- 
strophic losses and urged companies to con- 
tinue their experimentation with polio and 
other special risk policies and to coordinate 
their activities with the Polio Insurance 
Association. 


New Life and Disability Manual 
in California 


The legal intricacies of California’s In- 
surance Code are explained in question and 
answer form in a new Life and Disability 
Insurance Manual issued by the Insurance 
Department. The manual, prepared by a 
committee composed of industry represen- 
tatives and the Department’s staff, is de- 
signed to provide licensees and applicants 
for licenses with a text of the law and ex- 
planatory treatment of the theory and prac- 
tice of life and disability insurance. Previous 
experience had indicated that the layman 
had encountered difficulty in understanding 
the legal phraseology of the code. 

The manual also contains an explanation 
of examination and licensing procedure. The 
qualifying examinations for all types of life 
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and disability licenses are based on the 
material presented in the manual. The 
Department urges all insurers to include 
the manual in its approved training courses. 
This may be accomplished by written notice 
to the Department. 

Copies of the manual may be obtained 
from any of the following offices of the 
Department: 1182 Market Street, San Fran- 
cisco 2; 621 South Hope Street, Los Ange- 
les 17; 925 Forum Building, Sacramento 14; 
530 Broadway, San Diego 1. 

The price of the manual is fifty cents per 
copy, plus sales tax. A quantity discount 
of ten per cent is allowed for purchases of 
twenty-five or more copies at one time. 
Copies of the manual may also be obtained 
from the State Printing Division, Docu- 
ment Section, 11th and “O” Streets, Sacra- 
mento, California. 


“It Can Happen to You” 


One of the most fantastic swindles in 
commercial history was outlined by Miles 
F. McDonald, District Attorney of Kings 
County, New York, in a talk to the mem- 
bers of the Insurance Division of the 
American Management Association in New 
York City on May 23. 

Mr. McDonald, who prosecuted the case 
against William Nickel, the $5,000-a-year 
clerk of a Brooklyn concern who contrived 
to embezzle over $800,000 from the firm in 
nine months, traced the steps leading from 
the defalcation to the sentencing of Nickel 
and his accomplices. 


The address was designed to show in- 
surance buyers that “it can happen to you,” 
and to stress methods of preventing or 
minimizing similar embezzlements through 
more adequate internal control. Using 
audio-visual methods, Mr. McDonald showed 
slides of the chief exhibits in the case against 
Nickel, including faked invoices, checks and 
partnership certificates of dummy companies. 

Nickel and his associates used names sim- 
ilar to four legitimate firms to bill Nickel’s 
company for goods and machinery that never 
existed. The fake invoices were paid for 
by the firm’s checks which Nickel drew and 
his accomplices cashed. Discovery of the 
embezzlement occurred when an official of 
the company noticed that the firm was be- 
ing billed, and paying for, a lot of merchan- 
dise which never seemed to arrive at the 
plant. 


The district attorney cautioned insurance 
buyers to be alert because similar frauds, 
in varying degree, are still being perpetrated 
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Reduce Your Own Auto Rates 


Revised automobile bodily injury’ and 
property damage insurance rates became 
effective in New York State on May 22, 
1950. Some of the state’s forty-six rating 
territories experienced increases, while oth- 
ers enjoyed decreases. 

Rate adjustments in the various terri- 
tories reflect the driving record of the 
communities, Superintendent of Insurance 
Dineen explained. “Good experience means 
lower rates. ... The community, not the 
insurance company ultimately makes its 
own rate.” Safety conscious communities, 
where traffic laws are actively enforced and 
uniformly obeyed, can reduce their automo- 
bile insurance costs. 

The $5,000/$10,000 bodily injury and 
$5,000 property damage automobile insur- 
ance rate of $98.50 for the Boroughs of 
Manhattan, Bronx and Brooklyn was the 
highest on the list, Auburn, in the northern 
part of the state, was second lowest, with a 
rate of $37.50. In general, residents of con- 
gested areas had loss costs three times that 
of their country cousins. 


Tax Happy 


Keeping track of and paying taxes is a 
job that has assumed mountainous propor- 
tions for insurance companies. Just to be- 
come familiar with the material contained 
in the eighty-eight page brochure recently 
issued by the New York State Insurance 
Department for the year 1950 on the fees 
charged insurance companies under the laws 
of New York State, together with abstracts 
of the requirements of other states, repre- 
sents a great deal of study. The second 
phase of the job is equally formidable. The 
making of the returns requires a sizable 
army of accountants, machine operators and 
clerks. 


TIME Subscribers’ Insurance 
Batting Average 


Ninety-four per cent of the families who 
subscribe to Time magazine carry life in- 
surance, and the average amount carried is 
$23,506, according to a study of the magazine’s 
audience just completed by the Business 
Information Division of Dun & Bradstreet. 

The study also shows that eighty-seven 
per cent carry fire insurance; eighty-six 
per cent automobile insurance ; seventy-one per 
cent hospitalization insurance; sixty-six per 
cent health, sickness and accident insurance; 
sixty per cent personal liability; and forty- 
two per cent burglary insurance. 
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ARTICLES 


Cheaper to Give It Away ... A pro- 
vocative article shows how the taxpayers of 
America would have been ahead of the game 
had the government given the servicemen 
their life insurance free of charge, and urges 
that the present system, whereby all incom- 
ing servicemen are eligible to buy $10,000 
of NSLI, be discontinued.—McGill, “The 
Philosophy and Cost of Government Life 
Insurance,” The Journal of the American 
Society of Chartered Life Underwriters, June, 
1950. 


Life Insurance and the Estate Tax... 
Arguments advanced in behalf of the pro- 
posal that life insurance policies earmarked 
for payment of the federal estate tax be ex- 
cluded from the tax base are to one writer 
far from convincing when examined in the 
light of broad social and economic considera- 
tions.—Harriss, “Proposals to Exempt Life 
Insurance Used to Pay Estate Tax,” Jar 
Law Review, January, 1950. 


Pennsylvania and the Insurance Agent .. . 
This article discusses payment of insurance 
premiums through an agent, together with 
the “credit” and “possession” theories, 
volunteer payments by the agent on behalf 
of the insured and payments on the credit 
of the agent with the company. Leading 
Pennsylvania cases are cited.— Green, “Pay- 
ment of Insurance Premiums Through an 
Agent in Pennsylvania,” Dickinson Law Re- 
view, March, 1950. 


Settlement Options . . . Whether these 
should be used at all in connection with 
business insurance has long been a moot 
question. How might they be used and 
under what circumstances? Here are some 
practical pointers.—Laikin, “Settlement Op- 
tions and Survivor-Purchase Agreements,” 
The Journal of the American Society of Char- 
tered Life Underwriters, June, 1950. 


BOOKS 


Study of Anatomy 
Requires Dissection 


An Anatomy of American Politics. Arthur 
Bernon Tourtellot. The Bobbs-Merrill Com- 
pany, Inc., 730 North Meridian Street, 
Indianapolis 7, Indiana. 1950, 349 pages. $3. 


“The Republicans, and not the Democrats, 
introduced the income tax. The Repub- 
licans, and not the Democrats, introduced 
the regulation of big business. The Repub- 
licans, and not the Democrats, introduced 
the active participation of the government 
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in private business, with the Reconstruction 
Finance Corporation. The Republicans, con- 
vinced that the Democrats are out to wipe 
away personal liberties, went down defend- 
ing the noble experiment of Prohibition— 
the only outright abridgement of personal 
liberty in our history. 


“And consider the Democrats. They who 
urge on the electorate the wisdom of ex- 
panding the scope of the national govern- 
ment have been the State-rights party from 
the beginning. They who decry legislation 
preferential to the mercantile class intro- 
duced the protective tariff system as far 
back as Jefferson’s day, in 1816... . They 
who abhor the status quo preserved it stub- 
bornly during the one decade in our history, 
1850-1860, when it was most nearly fatal 
to do so.” 


Arthur Bernon Tourtellot thus fortifies 
his contention that our two major political 
parties are more similar than dissimilar, 
with a conflict in method rather than in aim. 
That basic conflict is, very roughly, con- 
servatism versus innovation. 


This is not to say that this book is strictly 
the story of our parties, although three of 
the eleven chapters are called “Democrats,” 
“Republicans” and “Third Parties.” The 
author—a historian and journalist who is pres- 
ently an associate producer of the March 
of Time motion pictures—covers the whole 
history of United States politics. The be- 
ginning of the book, and again, the bibliog- 
raphy, plumb the depths of the very beginning 
of the thing called “politics.” We see the 
need, the use, the abuse, the roses and the 
thorns. 


In a chapter on the Presidency, the author 
analyzes clearly what has come to be one 
of the most important “jobs” in the world. 
He examines each administration and traces 
the expansions and contractions of the power 
in that office as it has been handed down 
through the years. He rates the Presidents; 
for instance, “these seven achieved a very 
real degree of greatness, in this order: Abra- 
ham Lincoln, George Washington, Franklin 
Roosevelt, Woodrow Wilson, Thomas Jeff- 
erson, Andrew Jackson and James K. Polk.” 
Then, of course, there are evaluated the fair, 
indifferent and bad Presidents. 


The chapter on the Congress draws a cri- 
tical picture of the disease of parochialism 
as it infects that body. “The bane of Con- 
gress from the beginning has been the small 
mind grappling with the large problem, the 
local wonder who can capture a localized 
electorate pitting himself against national 
issues, the spokesman of a few thousand 
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people holding out to defeat the will of the 
millions. . . . Meanwhile, however, the law 
of averages is—as it always is—on the side 
of democracy, and the Congress grinds its 
way along under the general compulsion of 
the handful of wise and competent men that 
you have a reasonable chance of drawing in 
any collection of 640 men who have com- 
mended themselves favorably for one reason 
or another to their neighbors.” In this chap- 
ter, as throughout the book, the author has 
chosen typical personalities from the begin- 
ning of our history to the present, to illus- 
trate the clear commentary that he makes. 


The Supreme Court, as judge and some- 
times as legislator, also gets a history-com- 
mentary treatment. Particular attention is 
paid to the Coolidge and F.D.R. adminis- 
trations. As a study of “instruments,” three 
chapters are devoted to “Conventions,” “Cam- 
paigns” and “Elections.” 

Aside from its other merits, the book is 
well written. Historian Tourtellot has a 
brisk, journalistic style of combining his- 
torical fact with colorful expression and per- 
sonal comment. 


For a Bigger Blue Cross 


A Pattern for Hospital Care. Eli Ginzberg. 
Columbia University Press, 2960 Broadway, 
New York 27, New York. 1949. 368 pages. 
$4.50. 

Columbia University entered into a con- 
tract with the State of New York, through 
the Joint Hospital Survey and Planning 
Commission, to make a comprehensive study 
of hospital care in New York. This book, 
the final report of the New York State Hos- 
pital Study, contains points of interest to 
those in the insurance field, particularly con- 
cerning the important role of prepaid hos- 
pital care insurance. 


The book is more than a report. Any 
statement of problems in hospital care is 
closely tied in with suggestions for dealing 
with or eliminating those problems, in New 
York or in any other state. The book begins 
with recommendations aimed at three agencies: 
the state, local government and voluntary 
groups. The bulk of the book consists of 
the background and reasoning that lie be- 
hind these recommendations. 

The state should: 


Subsidize the expansion of service to am- 
bulatory patients, 

Expand state mental hospitals and make 
such improvements as raising salaries. 

Raise the rate of reimbursing local gov- 
ernments for care given to tuberculosis pa- 
tients. 
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Establish a state hospital commission in 
order to raise the quality of care, develop 
methods of determining hospital rates and 
insure furthering the public interest in hos- 
pital operation. 


Local government should : 


Be more liberal about certifying older pa- 
tients as public charges so they can have 
general hospitalization. 

Subsidize a raise in the level of care given 
in homes for the aged. 

Pay reasonable fees to voluntary hospitals 
that provide good services to ambulatory 
patients who are on the public assistance 
rolls. 

In New York City, expand and improve 
facilities for tuberculosis patients. Present 
facilities are grossly inadequate. 

Reduce the pressure for free care in mu- 
nicipal hospitals by encouraging the enroll- 
ment of more people in hospital prepayment 
plans. 


Voluntary groups should: 

Improve the quality of hospital care by 
stricter control over the work of the hos- 
pital staff and bring about effective manage- 
ment, implying that hospital administrators 
be given adequate power. 

Make the facilities of voluntary hospitals 
available to all competent doctors instead 
of toa favored few. 

Encourage the increase of enrollment in 
hospital prepayment plans. 

Secure charitable contributions and spend 
them carefully in essential reforms and re- 
placements. 

Realize that no hospital can be self-suffi- 
cient, and therefore promote the coordination 
and integration of hospitals. 


Insurance Reference Guide 
The 1950 Agent’s and Buyer's Guide. The 


Fourth Street, Cincinnati 2, Ohio, Third 
edition, 1950. $5. 


The third edition of this reference guide 
contains four new sections, arranged in a 
manner to enhance its convenience as a tool. 
Two of the new sections are cross-indexed 
to two sections incorporated from former 
editions. 


In the “Definition of Coverages” section, 
each coverage is identified by a key number. 
This section is followed by the “Insurance 
Policy Survey Analyzer,” which lists the 
points under each coverage which should 
be watched for complete protection and 
cross-indexes by key number to the “Defi- 
nition of Coverages.” 


The first new section, “Check List of 
Prospects,” using the key numbers, indi- 
cates the general type of business or per- 
sonal risk to which each coverage is 
applicable. The other new section, “Large 
Losses of 1949,” identifies each loss as to 
type of business by key number. 


This arrangement is designed to aid the 
insurance producer in determining if his 
clients are properly covered and also help 
him find new prospects. It is of equal prac- 
tical value to the insurance buyer as a check 
to discover the needs of his firm and to see 
that the proper coverage is applied to the 
hazard. 


The guide also contains a new summary 
by states of multiple line underwriting power 
and a list of sureties qualified with th- 
federal government and their acceptable 
amounts. 


Of special utility are the directories: the 
Directory of Insurance Buyers, arranged 
alphabetically by states, cities and firms; 
the Directory of Leading Agencies and 
Insurance Buyers’ Organizations; and a 
Directory of Insurance Companies, show- 
ing territory, lines written and membership 
in rating bureaus, company organizations 


National Underwriter Company, 420 East and underwriting groups or syndicates. 


HEART ATTACK AS ‘‘ACCIDENT"’ 

The Georgia Court of Appeals, on April 28, affirmed a superior court ruling 
that “An accident arises out of the employment when the required exertion 
producing the accident is too great for the man undertaking the work, what- 
ever the degree of exertion or the condition of health.” In the case cited, 
death was caused by a heart attack suffered while the deceased was doing 
his usual work on a hot day. There was sufficient evidence, in the opinion 
of the court, to support the finding of the State Board of Workmen’s Com- 
pensation that the work being done by the deceased contributed to his death. 
Lumbermen’s Mutual Casualty Company v. Kitchens, CCH WorkMeEn’s Com- 
PENSATION Law Reports { 1952. 
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A REPORT TO THE READER—Continued from page 388 


Program of Fidelity and 
Forgery Protection 


The manner in which embezzlers dip into 
your till and cover up their embezzlements 
is limited only by the ingenuity of the em- 
bezzler. For every safeguard there can be 
found a loophole. Here are some of the 
more common ways: 


Fake holdups, raising checks, padding 
payrolls, two sets of books, stealing mate- 
rials, padding expenditures, I. O. U.’s in 
cash drawer, dead men on the payroll, not 
entering cash sales, charging inactive ac- 
counts, cash payment not credited, pay- 
ments to fictitious firms, refunds for goods 
never returned, causing securities to “dis- 
appear,” invoicing goods too cheaply and 
securing cash rebates from customers, rais- 
ing invoices and checks after payment, ex- 
tracting ledger sheets to conceal shortages, 
“swapping horses” (stealing from incoming 
payments and applying subsequent remit- 
tances to cover the theft). 


There are 2,672 larcenies committed each 
day of which over forty per cent involve 
commercial establishments. This compares 
with 1,032 burglaries and 150 robberies daily. 
To pursue this a bit further, you may be 
interested to know that figures of the FBI 
show that there are more larcenies annually 
than there are fires. Thé 978,000 annual 
larcenies are the actual figures reported by 
the FBI, while the number 538,000 repre- 
senting annual fires in 1947 is an estimated 
figure, increased to take care of unreported 
fires. 

This state of affairs is not improving, as 
you will see. By comparison with 1944, lar- 
cenies increased thirty-one per cent in 1945, 
fifty-four per cent in 1946, ninety-six per 
cent in 1947 and 107 per cent in 1948, the 
latest year for which data are available. 
The trend, however, appears still upward. 
With such an enormous number of embez- 
zlements occurring, not all of them, natu- 
rally, stay out of the headlines. 


A company’s assets may look fine on 
paper but how about the insurance program 
protecting those assets? Honesty cannot be 
bought, but dishonesty can be provided 
against by dishonesty insurance. 

The purpose of this discussion is to out- 
line what that kind of insurance covers, the 
forms in which it is written, what amount 
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of protection is adequate and some idea as 
to its cost. 

Since no executive can know in advance 
where his company is going to be hit by 
dishonesty, the blanket bond which eliminates 
guess work has gained considerable favor. 

There are two forms of blanket dishonesty 
policies. Both cover loss of money, securi- 
ties and other property against loss due to 
larceny, theft, embezzlement, forgery, mis- 
appropriation, wrongful abstraction, wilful 
misapplication or any other dishonest or 
fraudulent act of any employee wherever 
committed. . 

The forms of these bonds have been stand- 
ardized by The Surety Association of Amer- 
ica. The characteristic of the blanket bond 
which distinguishes it from the individual 
or schedule bond is that it covers a// em- 
ployees automatically from the president of 
the company down to the lowest working 
employee. The coverage begins from the 
effective date of the bond as to all employees, 
and simultaneously upon the employment of 
any new personnel. Those employees also 
are covered who do not handle money and 
securities and on whom no premium is 
charged. 

The Primary Commercial Blanket Bond 
and its equivalent, Insuring Agreement I of 
what is called the Comprehensive Dishon- 
esty, Disappearance and Destruction Policy, 
Form A, protect up to the full amount on 
all employees for a single aggregate limit. 

The other form of blanket bond also avail- 
able to commercial or industrial business 
firms is called the Blanket Position Bond, 
with its equivalent Insuring Agreement I 
of Form B of the so-called 3D policy (Dis- 
honesty, Disappearance and Destruction). 
This insurance protects against loss through 
fraudulent or dishonest acts of employees 
in the same manner as the Primary Com- 
mercial Blanket Bond. What distinguishes 
it from that policy is that it covers each em- 
ployee up to the full amount of the bond. 

What is known as the Depositors Forgery 
Policy (or as Insuring Agreement V of 
the 3D policy) covers loss caused by forgery 
or alteration of, on or in any check, draft, 
bill of exchange, promissory note or similar 
written order, direction or promise to pay 
a sum certain in money, made or drawn by, 
or purporting to have been made or drawn 
by, the employer or his authorized agent 
(excluding any loss caused by forgery or 
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alteration of, on or in registered coupon 
obligations issued, or purporting to have 
been issued, by the employer, or any cou- 
pons attached thereto or detached there- 
from, or traveler’s checks in whatsoever 
form drawn). 


The risk of forgery is inescapable in all 
financial transactions. In the opinion of 
many underwriters the risk of forgery from 
within, that is, forgery committed by em- 
ployees, is greater than from forgers work- 
ing on the outside. 


To many underwriters the ideal program 
of dishonesty coverage for an employer is a 
combination of the Blanket Position Bond 
carried as primary insurance, and the Com- 
mercial Blanket Bond as an excess cover- 
age, supplemented by a substantial amount of 
forgery insurance. Such a combination gives 
the advantage of the amount of the blanket 
position coverage on each employee plus 
the over-all coverage to take care of catas- 
trophic or large losses like the Nickel case. 


It will be seen that the problem of deter- 
mining the adequate coverage therefore is 
not how much money or property a busi- 
ness has at any one time or during any one 
year but rather the amount the embezzler 
can get away with before he is detected. 
That amount is not necessarily limited to 
the employer’s net worth, since if the em- 
bezzler works on receivables or inventories, 
, the employer’s net worth may be in part a 
fiction. There is no accurate rule of thumb 
to enable the employer to determine with 
finality just what is adequate coverage, al- 
though the following may be suggested as 
a starting point: (a) five per cent of gross 
annual income or (b) ten per cent of the sum 
of inventory, cash, negotiables and accounts 
receivable. This is a minimum. Since the 
average period of dishonesty runs well over 
three years, perhaps this minimum should 
be multiplied by three, and because embez- 
zlements snowball from’ year to year, the 
amount of dishonesty insurance should be 
progressively increased. 


There is more probability of a large dis- 
honesty loss to an old company which has 
many trusted employees, long on the pay- 
roll, than to a young firm. An accurate 
amount of coverage can no more be pre- 
scribed in bulk, suited to specific require- 
ments, than could a physician lecturing to a 
large group make a blanket prescription for 
his audience’s collective ailments. Each 
case is different and must be judged and 
studied as an individual problem with the 
assistance of a well-informed agent or broker. 
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Luckily, the problem is not as acute as 
it might seem because the rates are so low 
and the more coverage bought the lower 
they are per person bonded. In the past ten 
years tremendous advances have been made 
in broadening dishonesty coverage and in 
lowering the cost. For a company of a cer- 
tain given size, an $800,000 dishonesty pol- 
icy in 1936 would have cost $8,017.50. In 
1945 the cost would have been $3,734.15. 


Dr. Jules Backman, Associate Professor 
of Economics, New York University, in his 
study of the surety business, compiled data 
concerning blanket bond costs in 1945 as 
compared with 1936. The amounts used fo1 
primary commercial coverage are probably 
inadequate, but the comparisons illustrate 
the relative costs. For example, ‘a $25,000 
Primary Commercial Blanket Bond which 
cost $675 in 1936 went down to $326.70 as 
of 1945. The $100,000 bond dropped from 
$2,837.50 in 1936 to $981.70 in 1945. Similar 
ratios of reduction would hold true for larger 
coverages. 


Here is the situation with respect to blanket- 
position coverage. A $25,000 Blanket Po- 
sition Bond which was $975 in 1936 de- 
creased to $334.02 by 1945. A Blanket Po- 
sition Bond covering more employees and 
costing $3,525 in 1936 cost only $808.21 in 1945. 


Compare the trend of commodity prices 
since 1936 as against the then-and-now costs 
of blanket dishonesty insurance. You will 
find that while wholesale and consumer 
commodity costs have increased sharply, re- 
ductions in the cost of blanket dishonesty 
insurance have ranged from fifty per cent to 
eighty per cent with the over-all average 
drop for all forms of dishonesty insurance 
sixty per cent. Unlike the buyers of most 
goods and services, the buyer of honesty 
insurance receives more for his money than 
he did before the war. 


It is a surprising fact that the cost of dis- 
honesty insurance for a substantial amount 
of coverage, let us say, $500,000 to $1 million 
compares very favorably with the cost of 
employing one competent man or a staff 
whose responsibility would be the effort to 
prevent embezzlements. This is not to say 
that such a man or staff should not be em- 
ployed or retained, but is offered only for 
the purpose of comparison. No matter what 
you might pay the man or staff charged 
with this duty, neither he nor they can guar- 
antee you against loss—only a surety com- 
pany can, 


IL J— June, 1950 





ea 





7 


ee |] 


eS5 OS 


t “ ~~ 
“Oo % 


ay 
m- 
for 
hat 
ed 
ar- 
m- 


950 


XUM 


Liability for Property Damage 


It is clear that the word “accident” offers 
room for controversial interpretation. In fact, 
from the time a policy is issued, it is not 
unlikely that the company and the assured 
may have a different conception of what is 
being insured. Such differences should be 
settled in the beginning, before a loss occurs. 


What is the alternative? We are inevitably 
led to the use of the word “occurrence” in 
place of the word “accident,” or to some 
other means of modifying the form so that 
it ceases to cover only accidental damage, 
and does in fact cover all damage. If this 
change is made, these intangible business 
losses are perforce insured. When business 
losses of this sort are small, the business- 
man thinks of them as ordinary complaints 
and all in a day’s work. But when they are 
large and run into unexpectedly big figures, 
he is confronted with a very real property- 
damage claim. 


Most insurance underwriters look upon 
these claims—the nonaccidental claims—as 
trade risks, part and parcel of the risks of 
the business, in the same category as loss 
of supplies, competition or lack of market. 
In respect of normal small losses, it would 
seem the underwriters are justified in this 
opinion, but it also would seem that major 
losses of this type are usually just as un- 
foreseeable as an explosion or fire, and there- 
fore liability for such losses ought to be 
insurable by the same companies who in- 
sure the accidental damages. If a manu- 
facturer deliberately substitutes inferior or 
adulterated materials, he cannot expect an 
insurance company to pay for what may 
turn out to be a mistake in judgment. 


There is no present standard form for 
policies which insure “occurrences” as well 
as “accidents,” but some companies are will- 
ing to broaden their policies on request to 
cover this feature. It appears that “occur- 
rence” property-damage coverage should be 
written with a substantial deductible so as 
to eliminate the small losses—the ordinary 
business complaints—but each individual 
problem must be worked out with insurers 
on this point. 


Looking at another phase of the standard 
property-damage form—the exclusion of 
property in the care, custody and control 
of the assured—virtually all property-dam- 
age policies cover liability for damage to 
outside property, be it the buildings next 
door or the contents of the buildings next 
door, but they draw the line at insuring the 
buildings occupied by the assured or goods 
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and personal property in the assured’s own 
custody. There will always be questions as 
to just what property is in fact in the as- 
sured’s care, custody or control. It is hard 
to generalize because the circumstances and 
relationships differ slightly from case to case 
and I am afraid that the individual circum- 
stances must be considered in every case. 
When a man rents part of a building and 
has no rights over the rest of it, I doubt 
very much that anything more than the ex- 
act premises he rents can be held to be in 
his control. If a fire starts through his 
carelessness and the whole building burns 
down, his liability for damage to the rest 
of the building or to the goods of other 
tenants is undoubtedly covered under stand- 
ard forms. But if he is the sole occupant, 
clearly the whole building is in his custody 
and the policies would not cover. This brings 
us back to the.General Mills case. The owner 
of the building in that case sued his tenant 
for the fire damage. The standard property- 
damage policy would not cover such a loss. 
Nor would the loss have been covered if 
the damage were caused by a building col- 
lapse or anything else. 


There has been a lot of talk and a certain 
amount of action intended to cover this gap. 
The talk has covered the possibilities of 
eliminating part of the responsibility for 
buildings rented by appropriate conditions 
in leases. Sometimes this can be done by 
a clause in the lease in which the landlord 
waives his right to sue for fire damage; 
sometimes by providing that fire policies on 
the buildings will carry the name of the 
tenant as an assured. These and other at- 
tempts to eliminate this type of claim all 
have drawbacks. The fire companies do not 
all look kindly at assureds who have waived 
rights of subrogation. Above all, eternal vig- 
ilance as to the conditions in leases is neces- 
sary, and human nature being what it is, some 
leases or policies are going to be overlooked. 


On the other hand, a much more con- 
structive step has been the development of 
the fire legal-liability policy. It purports 
to cover the assured’s legal liability for losses 
by fire, explosion and, perhaps, a few other 
things. One of the forms recently announced 
by one of the casualty companies specifically 
covers only buildings in the custody of the 
assured. 
erty. 


It does not cover personal prop- 
It does not cover the building next 
door, because that is already covered by the 
basic property-damage policy. Thus it fills 
a part of the present gap but it leaves un- 
insured two other parts. It does not cover 
personal property and it does not cover loss 
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caused by anything other than fire and ex- 


plosion. To me, the casualty insurance in- 
dustry is retrograding when it turns back 
from all-liability coverage to a named-perils 
coverage, that is to say, a liability policy 
covering only accidents caused by certain 
perils. Moreover, from the point of view of 
the assured, it is always dangerous to try 
to prophesy the kind of loss that is next 
going to happen. I can only hope, therefore, 
that since some companies have taken one 
step, that of insuring buildings in the care, 
custody or control of the assured, the in- 
dustry will not be long in taking the next 
step, that of insuring all liability, not merely 
the liability from fire and explosion. 

There are other forms of fire legal-lia- 
bility policies. They go beyond the building 
in the custody of the assured; they also 
cover the buildings next door. But they are 
not a substitute for a full-f@érm property- 
damage policy which covers liability from 
all causes (at least all accidental causes) and 
not merely from fire and explosion. 

It would seem that the fire legal-liability 
policy is a bastard form of coverage, It is 
a makeshift, covering only a particular seg- 
ment of the risk, leaving perhaps uninsured 
other parts of the risk. I mean that since 
the liability is all-inclusive and not limited 
to fire and explosion, a fire legal-liability 
policy leaves uninsured the less foreseeable 
accident which is caused by something else. 

It has been said with justice that if cas- 
ualty companies insure liability for damage 
to property in the care, custody or control 
of an insured, they are invading the field 
of the property insurer. They are granting 
fire or inland marine or burglary insurance, 
as the case may be. There is much merit 
in this view in respect of personal property. 
When an insured has possession of other 
people’s personal property, be they patterns 
or fur coats or goods on consignment, it 
seems to me he assum¢s something of an 
obligation to give them the same care and 
protection and to insure them to the same 
extent and against the same risks as his 
own personal property. Most fire insurance 
forms covering personal property recognize 
this point and insure property held in trust, 
or on commission, or for which the assured 
is otherwise liable. It seems right and proper, 
therefore, that personal property in the care, 
custody or control of the assured should 
be excluded from the casualty property- 
damage policy. 

However, when a man rents a building, 


or part of it, be it for an office, a home, a 
warehouse or a factory, he doesn’t consciously 
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assume a direct obligation for the whole 
building any more than he does for the 
building next door. If by reason of his 
carelessness or negligence he becomes le- 
gally liable for damage to his own building 
or the building next door, it seems to me 
equally proper for the casualty companies 
to cover that liability, whichever one is 
damaged. It is granted, of course, that the 
measure of risk to the building occupied by 
the assured may be greater; but the question 
of the proper premium to be charged is not 
here under discussion, 


All this comes down to the fact that 
standard forms do not now cover all the 
liability that may be imposed on an assured 
for property damage. There is a natural and 
understandable reluctance on the part of 
insurance underwriters everywhere to in- 
sure the gaps. This reluctance stems from 
the fundamental idea that the general public 
is not yet sufficiently awake to the liability 
that exists to provide a decent spread of 
risk, and the potential risk under any single 
policy is too great to warrant the writing 
of it at a premium that would seem reason- 
able to the assured. Moreover, the fixing 
of a premium commensurate with the risk 
must in common sense still be an individual 
matter dependent on the individual char- 
acteristics of each risk. The most encour- 
aging recent development has been the 
widespread interest in the subject. This 
should mean that the demand for broad 
property-damage coverage should soon pro 
duce a sufficiently broad spread of coverage 
to justify the establishment of some sort 
of scale of rates. There are many hearten- 
ing signs that such a crystallization is not 
too far distant. Recent announcements of 
available forms of fire legal-liability cover- 
age are encouraging. 

Until now I have had in mind only the 
liability imposed by law. I was asked also 
to comment on the question of assumed lia- 
bility. This is one subject that at least I 
can dismiss fairly quickly. It may not be 
quite so easy for you to do so. The phrase 
“assumed liability” can cover anything that 
the mind of man or the ingenuity of legal 
departments can concoct. If by contracts 
or leases you assume risks that are not 
yours by law, then those risks must be 
measured individually. I am reminded of 
two cases, one involving a motion picture 
producer and the other a mining concern 
which leased all the equipment they used. 
They glibly promised in their leases to as- 
sume complete responsibility for the prop- 
erty in their care, custody and control, and 
then sought to insure that assumed Kability 
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under a property-damage policy. That was as 
flat burglary as ever was committed! It 
stands to reason that any insurance com- 
pany which assumed such a contractual-lia- 
bility exposure would be giving, purely and 
simply, direct all-risks insurance on the 
studio and the mining equipment involved. 

There is no real reason why they should 
not do this, but they are entitled to a com- 
mensurate premium which should certainly 
be no less than the sum total of the cost of 
every available kind of insurance on every 
kind of equipment subject to loss. By the 
same token, if in a simple lease for a build- 
ing you assume full responsibility for the 
property, the only way a casualty company 
can properly insure that assumed liability 
is by charging the premium for direct in- 
surance. Such coverage, regardless of whether 
it is called “contractual liability insurance” 
or not, is nothing more nor less than direct 
insurance. Such coverage is most certainly 
an invasion by the casualty carriers of the 
field of the property insurers. 


GOVERNMENT AND THE INSURANCE BUSINESS 
—Continued from page 412 


about the way our business operates, they 
can be made to believe anything. They can 
even be made to believe that if a company 
has a sixty per cent loss ratio, forty per cent 
of the premium rate is profit to the com- 
panies. That sounds absurd but that is what 
the state funders are trying to make the 
public believe. In fact, their whole argu- 
ment against private insurance boils down 
to the simple proposition that anything in 
excess of the loss ratio is profit. As obvious 
as it may seem, the public must be told that 
insurance companies render many valuable 
services, all of which must come out of the 
expense portion of the premium dollar. We 


had better start presenting the facts before 
it is too late. 


The preservation of state regulation as 
well as the maintenance of private enter- 
prise in the insurance business will depend 
largely on the over-all operation of our 
business. Has it been compatible with the 
public interest? Are we serving the needs 
of the public? We cannot, for example, shut 
our eyes to the mounting demand to pro- 
vide security for all unfortuitous events, It 
would be foolhardy for us to oppose blindly 
nonoccupational disability laws just because 
in abstract political theory they might ap- 
pear to be a further retreat on the part of 
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There is no panacea for “assumed lia- 
bility.” It isn’t reasonable to expect any 
insurer to assume risks sight unseen. You 
must expect to disclose the details of the 
contracts under which the liability was as- 
sumed so that the insurance company can 
measure the risk. Contractual liability in- 
surance cannot be made to take the place 
of direct insurance at cheaper rates. 

It behooves one to search his work and 
his business; to consider all the possibili- 
ties of damage to neighbors’ property and to 
entrusted property, as well as to customers’ 
property; to look beyond the simple possi- 
bility of a fire or an explosion; to consider 
all the events that can conspire to cost money; 
to consider the results of defects in design, 
in workmanship and in performance, as well 
as purely accidental happenings; to look 
over leases and contracts and honestly ap- 
praise the liability assumed under them; and 
then, above all, to read policies and decide 
what is covered and what is not. From that 
point one must take it one’s self. 


private enterprise. When nonoccupational 
disability laws are under consideration, we 
must be prepared to present a well-drafted 
bill under which private carriers can live. 
In that way we will be making a real con- 
tribution to private enterprise. 

It would be equally foolhardy for us to 
pay lip-service to state regulations and at 
the same time carry our competitive prob- 
lems to the Federal Trade Commission or 
the Department of Justice. Likewise, we 
had better not ignore federal encroachments 
just because they do not appear to concern 
us directly. There is real danger in com- 
placency. The easy thing to do is to dis- 
miss these encroachments as somebody else’s 
worry. If we follow that course and permit 
infiltrations without so much as a word of 
protest, we may awaken some day to find 
ourselves substantially under the regula- 
tory control of the federal government. 


Our fate is in our own hands. Our abil- 
ity to preserve state regulation and private 
insurance depends almost solely on ourselves. 
It won’t be done through indifference, com- 
placency or short-sighted decisions. It will 
demand from all of us a keen appreciation 
of our position in the nation’s economy. It 
will require statesmanship of the highest 
order. [The End] 
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Opinions 


RKANSAS — County Hospitals — Au- 
{‘\% thority to Purchase Liability Insurance. 
—A county hospital inquired of the Attorney 
General if it was necessary for it to carry 
hospital professional liability insurance. He 
replied that there is no statute requiring 
county hospitals to carry this type of insur- 


ance. By law (Act 481 of 1949), boards of 
governors of county hospitals are vested 
with the authority to determine what poli- 
cies and operating methods are in the best 
interest of the hospital. If a board of gov- 
ernors believes it advisable to obtain this 
type of insurance coverage, its authority to 
purchase may be found in Act 46 of 1947, 
which provides that if liability insurance is 
carried by any state or municipal agency or 
subdivision, a person suffering damage by 
reason of negligence or wrongful conduct 
may bring a direct action against the liability 
insurer.—Opinion of the Arkansas Attorney 
General, May 10, 1950. 


G EORGIA—Unincorporated Reciprocal 

Insurance Exchange — Eligibility for 
License.—A question arose as to whether an 
unincorporated reciprocal insurance associ- 
ation could be licensed to operate in Georgia, 
which has no statute either expressly per- 
mitting or prohibiting this type of insurance. 
The Attorney General uncovered a statute 
providing that all laws regulating the insur- 
ance business apply to “individuals, associ- 
ations and corporations in like business.” 
(Section 56-231, Georgia Code of 1933.) 
This provision, he ruled, made reciprocal 
insurance companies subject to the licensing 
and other requirements applicable to stock or 
mutual companies. The general power to make 


rules and regulations conferred upon the 
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of Attorneys General 


Insurance Commissioner in Section 56-109 
of the Code, he believed, was broad enough 
to encompass the making of rules and regu- 
lations concerning reciprocals or interinsur- 
ance exchanges.—Opinion of the Georgia 
Attorney General, April 12, 1950. 


Vi INNESOTA—Premium Tax Liability 
1 —Domestic Life Insurer Operating 
on Agency Plan.—The Attorney General 
was asked whether a Minnesota life insur- 
ance company, operating on an agency plan, 
is required to pay a two per cent tax on 
premiums paid by residents of other states 
in which the companies are not admitted 
to do business. The Insurance Department 
had issued a directive, based on an Attorney 
General’s opinion of January 10, 1949, to 
domestic life companies, informing them 
that all premiums collected, which origi- 
nated in states in which the companies were 
not licensed, were to be considered as “di- 
rect business received in the State” and sub- 
ject to the tax. 


The earlier opinion dealt with a company 
licensed only in Minnesota and Canada, 
soliciting business entirely by mail. It was 
held that the premiums acquired by the 
company would be “premiums on direct 
business” received in Minnesota and taxable. 


But the Attorney General was of the 
opinion that “direct business” in Minnesota 
could not be construed to include pre 
miums paid by policyholders after they be- 
came residents of other states. If the 
policyholder moved to a state in which the 
company was licensed, the tax would be 
payable to his then state of residence. Other- 
wise, there would be double taxation. “We 
cannot find a supportable basis,” the At- 
torney General declared, “for a distinction 
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that seeks to make the premiums direct 
business when the individual policyholder 
pays them while residing in a state in which 
the company is not admitted to do business, 
but declares them not to be direct business 
when the company in the other state is ad- 
mitted.” However, he said that it was pos- 
sible that the legislature could provide for 
reaching premiums written or received in 
the state on business which cannot specifi- 
cally be allocated as taxable premiums on 
business of any other state. He pointed to 
a New York statute as an example (Section 
187, Subsection 5 of the New York Tax 
Law), which was upheld in Guardian Life v. 
Chapman, 92 N. Y. Supp. (2d) 720 (1944).— 
Opinion of the Minnesota Attorney General, 
No 254-D, May 2, 1950. 


\ INNESOTA — Township Farmers’ 
- Mutual Insurance Company — Pre- 
mium Tax Liability. — Chapter 342, sub- 
division 4, Laws of 1949, provides that town 
ind farmers’ mutual insurance companies 
shall pay a two per cent premium tax on 
susiness written in any municipality in the 
state maintaining an organized fire depart- 
ment and any municipality served by such 
an organized fire department under contract. 
\ local mutual insurance company had an 
understanding with the Pine City Fire De- 
partment to pay it $25 for each fire in the 
county, and the insurance company then 
would collect from the farmers. The Pine 
City Fire Department is the only fire de- 
partment which serves the policyholders, 
and the area served pays about one third on 
the premiums, The Attorney General was 
asked to rule whether or not the insurance 
company is required to pay the two per 
cent premium tax on business written in the 
municipality or if it must make payment on 
all of its business. 


The statute (Section 60.63, Minnesota 
Statutes Annotated), prior to its amendment 
by Chapter 342, Laws 1949, was construed 
in an opinion of the Attorney General 
dated July 12, 1945. That opinion stated 
that when the statute referred to munici- 
palities maintaining organized fire depart- 
ments, it meant municipalities having organized 
fire departments as distinguished from 
municipalities served by such fire depart- 
ments under contracts. It is apparent that 
the purpose of the amendment contained in 
Chapter 342 was to extend the collection of 
the tax to those cases in which a munici- 
pality did not itself maintain an organized 
fire department but was serviced by such 
a department under a contract. Accord- 
ingly, the insurance company is required to 
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pay the two per cent premium tax on busi- 
ness written in the municipality of Pine 
City. However, it need not pay the tax on 
business written outside of the municipality 
but within the territory serviced by the Pine 
City Fire Department under its agreement 
with the insurance company. The provisions 
of subdivision 4 relate only to those cases 
in which an organized fire department has 
a contract with another municipality under 
which it agrees to furnish its services.— 
Opinion of the Minnesota Attorney General, 
March 15, 1950. 


\ ISSOURI— Use of Bank Funds to 
L Pay Premiums on Insurance on Lives 
of Majority Stockholder’s Family.—A state 
chartered bank had been paying premiums 
on two life insurance policies for persons 
who were not employed by the bank but 
were members of a family which owned a 
majority of stock. The bank reported that 
the parties were potential employees and 
sooner or later would assume responsibility 
for a part of the bank’s operations. The poli- 
cies were payable to the bank as beneficiary. 


Missouri statutes expressly prohibit cor- 
porations from taking out insurance on the 
lives of persons in which they have no in- 
surable interest. (Article IV, Chapter 37, 
Section 5882, Revised Statutes of Missouri 
1939.) The policies would be wagering con- 
tracts and void from their inception as con- 
trary to public policy. Use of the bank’s 
funds to pay the premiums would not be 
an authorized expense incident to the oper- 
ation of a bank and hence would be ultra vires 
and illegal—Opinion of the Missouri Attor- 
ney General, April 20, 1950. 


ORTH DAKOTA —State Fire and 

Tornado Insurance Fund — Eligible 
Classes of Insurance—Builders’ Risk Cov- 
erage on School Building.—The board of 
education at Bismarck had let a contract 
for the construction of a school building. 
The contract contained the standard clause 
requiring the owner to effect and maintain 
fire and tornado insurance on the work and 
all materials intended for use on the proj- 
ect. The board of education carried with 
the State Fire and Tornado Insurance Fund 
a fire and wind policy, to which the Insurance 
Department had attached the standard un- 
derwriter’s form of builders’ risk endorse- 
ment. The contractor suffered a wind loss 
to a tarpaulin and glass substitute used for 
temporary window closure. The board of 
education paid the contractor and then 
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sought reimbursement from the Insurance 
Department, which refused to comply. 


The board is ‘required by statute (Sec- 
tion 48-0103, North Dakota Revised Code 
ot 1943) to carry in some solvent company 
fire and tornado insurance on all unfinished 
buildings, improvements and material upon 
the ground. The insurance carried by the 
State Fund is limited by law (Section 26-2404 
of the Code) to public buildings and fixtures 
and permanent contents therein belonging to 
the state, the various state industries and 
the political subdivisions of the state. 


The Attorney General was of the opin- 
ion that this statute could not be con- 
strued to include property and equipment 
belonging to a contractor and which he uses 
in constructing public buildings, and that 
Section 48-0103 of the Code was evidence 
that it was intended that the board carry 
the insurance with some solvent company.— 
Opinion of the North Dakota Attorney Gen- 
eral, May 9, 1950. 


HIO—Mutual Protective Associations 

—Collection of Assessments in Antici- 
pation of Losses.—A mutual protective as- 
sociation in Ohio collected assessments in 
anticipation of losses to cover the cost of 
reinsuring a portion of the member’s risk. 
Questioned about the legality of this pro- 
cedure, the Attorney General replied that the 
law forbids meeting losses and expenses 
“out of any fund deposited with the associ- 
ation or other trustee in anticipation of as- 
sessments or in any other manner,” except 
for the purposes of accumulating surplus or 
borrowing money to pay .losses and ex- 
penses. (Section 9593, General Code of 
Ohio.) Consequently, a mutual protective 
association cannot collect assessments to 
meet the anticipated expense of reinsuring 
individual risks, except in the form of sur- 
plus accumulated in the manner prescribed 
by Section 9593.—Opinion of the Ohio Attor- 
ney General, April 21, 1950. 


wy Mutual Fire Insurance 
Companies—License Fee of Agents.— 
Article 4860a-20, Vernon’s Civil Statutes 
(enacted in 1937) regulates county mutual 
insurance companies insuring against loss 
by fire, lightning, gas explosion, theft, wind- 
storm and hail. Section 2a(g), added in 
1947, provided: “Such company shall also 
file with the Board, and secure license for, 
each of its agents, or solicitors, upon pay- 
ment of license fee of One Dollar ($1) for 
each agent or solicitor under the provisions 
of Article 5068b.” 
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At the time of this enactment, Article 
5068b, Vernon’s Civil Statutes, set forth 
procedures for licensing agents to solicit or 
write life, health and accident insurance. 
Section 7 prescribed an annual license of $1 
to be paid by every agent of life, health and 


accident insurance companies. No reference 
was made to fire insurance companies or 
county mutual fire insurance companies. 
A 1949 amendment increased this fee to $2. 
(H. B. 616, Acts 51st Legislature, Chapter 
204, Section 1, Revised Statutes 1949.) 


The Board of Insurance Commissioners 
was in doubt as to whether the reference 
to Article 5068b contained in Section 2a(¢) 
of Article 4860a-20 made the $2 fee apply to 
agents of county mutual insurance companies 


The Attorney General was of the opinion 
that it was the legislative intent that county 
mutual fire insurance companies be guided 
by the provisions of Article 5068b merely 
as to procedure and that the increase in fee 
provided by the 1949 amendment to Section 
7, Article 5068b did not affect the amount stip- 
ulated in Section 2a(g) of Article 4860a-20. 
“A statute of specific reference,” he declared, 
“incorporates the provisions referred to from 
the statute as of the time of adoption with- 
out subsequent amendments, unless_ the 
legislature has expressly or by strong impli- 
cation shown its intention to incorporate 
subsequent amendments with [in] the statute.” 
—Opinion of the Texas Attorney General, No. 
V-1042, April 8, 1950. 


Legality of Funeral Service Plan.—An 
insurance company proposed modifying an 
industrial life insuraffce policy to provide 
for payment, at the beneficiary’s direction, 
to Insured Funeral Service. Under the 
plan, the insurer’s salesmen would ask the 
insured to assign the proceeds to the ser- 
vice. In return, the service would issue a 
funeral service contract providing for the 
use of the proceeds to purchase a funeral, 
and obligating the service to select a staff 
of approved directors who, under contract, 
would furnish the deceased with the same 
service provided a private customer. Any ex- 
cess of the proceeds above the funeral direc- 
tor’s charges would belong to the beneficiary. 


Texas law prohibits all companies not or- 
ganized under the laws governing local mu- 
tual-aid association (Chapter 274, Acts of 
the Forty-first Legislature, 1929) from pro- 
viding burial or funeral benefits, “which un- 
der any circumstances may be paid wholly or 
partly in merchandise or services.” (Sec- 
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tion 23, Article 5068-1, Vernon’s Texas Civil 
Statutes.) 

Since the effect of the plan was to provide 
burial or funeral benefits “which under 
some circumstances are paid and received 
wholly or partly in merchandise or ser- 
vices,” the Attorney General concluded that 
it would be illegal—Opinion of the Texas 
Attorney General, No. V-1034, April 5, 1950. 


\ 7 ASHINGTON—Grain Warehouses— 

Applicability of Statutory Lien to In- 
surance Carried by Third-Party Owner.— 
Under Washington law, if a public grain 
warehouse is damaged by fire, internal ex- 
plosion, lightning or tornado, the owners of 
warehouse receipts, storage receipts and re- 
ceiving-scale weight have a first 
lien upon the warehouse owner’s interest 
in the proceeds of any insurance policy pay- 
able to the owner, on the building (Chapter 
103, Section 2, Laws of 1947). 


receipts 


The Attorney General was asked whether 
the statutory lien applied to insurance car- 
ried by a third-party owner on a grain 
warehouse building leased to a licensed grain 
warehouseman, Under the provisions of 


Section 1, the Director of Agriculture can- 
not issue a license for operating a grain 
warehouse until the applicant has filed sat- 
isfactory evidence of the existence of a poli- 
cy insuring all grain and other commodities 
accepted for storage on the premises against 
loss by fire, internal explosion, lightning or 
tornado. If the policy is cancelled, the Di- 
rector is required to suspend the 
until a new policy can be issued. The lien, 
the Attorney General explained, is simply 
an additional security given to the owners 
of warehouse receipts, storage receipts and 
receiving-scale receipts. 


license 


The Attorney General interpreted the lien 
to apply if the licensed grain warehouseman 
also owns the building in fee simple and 
carries insurance on it. The lien probably 
would exist if the licensed warehouseman 
was the lessee of a building and carried 
some insurance, such as use and occupancy, 
to protect his leasehold interest. But the 
lien definitely does not apply to insurance 
carried by a third-party owner on a building 
leased, to a licensed grain warehouseman.— 
Opinion of the Washington Attorney General, 
March 29, 1950. 


NEW JERSEY TAXES 


Every life insurance company in New Jersey is subject to an annual 


franchise tax, payable to the county and municipality where the company’s 


principal office is located. 


The rate for 1950 for companies with capital and 


surplus of $15 million or more is equal to $200,000 plus 0.10 per cent of taxable 


premiums plus 2.25 per cent of capital and surplus at the end of 1948; the 
rate for companies with less than $15 million of capital and surplus is 134 


per cent of taxable premiums. 


Personal property of life insurance companies 


subject to the franchise tax is exempt from taxation, and personal property 
taxes paid in 1950 under Section 54:4-20 may be credited against the franchise 


tax levied for 1950. 


New Jersey has imposed a tax on stock insurance companies for the years 


1948 through 1952. 


The new tax equals one tenth of one per cent of gross 


premiums, multiplied by the tax rate for the municipality where the company’s 


office is located, or by five, whichever is lower. The local tax against intangible 


personal property of stock insurance companies is repealed, but the amount 


of gross premiums tax assessed against a company for the years 1948, 1949 


and 1950 shall not exceed the tax previously assessed under the former law. 





Attorneys General 
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| LEGISLATION: FEDERAL—STATE—Continued from page 392 


1941 Standard Ordinary Mortality Table 
(S. B. 2737, approved April, 1950)... . In 
addition, New York has empowered its mu- 
nicipal corporations to contract with an au- 
thorized life insurance company for group 
life insurance on the lives of its employees 
under a policy stipulating that the premium 
is to be paid by the employees. The defini- 
tion of group life insurance has been ex- 
tended to include a policy issued to a municipal 
corporation, covering not less than 1,000 
employees and covering all employees of 
any one class, for amounts on each person 
insured based upon some plan precluding 
individual selection. The policy must cover 
not less than seventy-five per cent of all 
eligible employees or any class or classes 
thereof, and the premium may be paid by 
the employees through wage and salary de- 
ductions (S. B. 2360, approved April 15, 1950). 


Virginia has made an extensive revision of 
its group life insurance law. A group life 
policy may now provide that the term “em- 
ployees” shall include the employees of one 
or more subsidiary corporations and the 
employees, individual proprietors and part- 
ners of one or more affiliated corporations, 
proprietorships or partnerships, provided 
the businesses are under common control 
through stock ownership or contract. The 
policy may also provide that the term “em- 
ployees” shall include retired employees. 


The following forms of life insurance have 
been declared to be included within the def- 
inition of group life insurance: 


(1) Insurance covering not less than twenty- 
five employees written under a policy issued 
to the trustees of a fund established by the 
employer. 

(2) Life insurance covering not less than 
twenty-five employees of a county, written 
under a policy issued to the governing board 
of the county. When the premium is to be 
paid by the employees, or by the employer 
and employees jointly, and the benefits of 
the policy are offered to all eligible employ- 
ees, not less than seventy-five per cent of 
the employees must be insured. 


(3) Life insurance covering the employ- 
ees of members of an employers’ association, 
provided either (a) that there are at least 
600 insured employees, that sixty per cent 
of the insured employees are employees of 
one or more individual employers with at 
least twenty insured employees each, and 
that not more than ten per cent of the total 
insured employees are employees of individual 
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employers with less than ten insured employees 
each, or (b) that there are at least 150 in- 
sured employees and not less than sixty per 
cent in the eligible classes of employees of 
all individual employers who are eligible to 
elect for their employees to be insured. 

(4) Life insurance covering the employees 
of two or more employers in the same in- 
dustry, or the members of one or more labor 
unions, or the employees of one or more 
employers and the members of one or more 
labor unions, written under a policy issued 
to the trustees of a fund established by the 
employers or unions, or jointly, subject to 
the following requirements: 


(a) Persons eligible for insurance shall be 
all of the employees, or all of the union 
members, or all of any class or classes thereof 
determined by conditions pertaining to their 
employment, or to membership in the unions, 
or to both. The policy may provide that the 
term “employees” shall include the trustees 
or their employees, or both, if their duties 
are princinally connected with the trusteeship. 

(b) The premium for the policy shall be 
paid by the trustees either (a) wholly from 
funds contributed by the employer or the 
union, or both, or (b) partly from such 
funds and partly from funds contributed 
by the employees or members. No policy 
may be issued on which the entire premium 
is derived from funds contributed by em- 
ployees or members. A policy may be placed 
in force only if at least seventy-five per cent 
of the then eligible employees of any em- 
ployer unit participating in the trust, ex- 
cluding any as to whom evidence of individual 
insurability is not satisfactory to the insurer, 
elect to make the required contributions. A 
policy on which no part of the premium is 
to be derived from funds contributed by the 
insured employees or members must insure 
all eligible employees or members. 

(c) The policy must cover at date of issu- 
ance at least 100 persons and not less than 
an average of five persons per employer- 
unit. If the fund is established by the mem- 
bers of an employers’ association, the policy 
may be issued only if either (a) the partici- 
pating employers constitute at the date of 
issuance at least sixty per cent of those em- 
ployer members whose employees are not 
already covered by group life insurance, or 
(b) the total number of persons covered at 
date of issuance exceeds 600. The policy 
may not provide that if a participating em- 
ployer discontinues membership in the associa- 
tion the insurance of his employees will cease. 
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(d) No policy may be issued which pro- 
vides term insurance on any person, which, 
together with any other term insurance un- 
der any group life insurance policy issued 
to the employers or to the trustees of a 
fund established in whole or in part by the 
employees, exceeds $20,000. 

(5) The provisions applying to employ- 
ers’ associations also apply to professional 
associations, with the exception of the re- 
quirement that the policy must cover at 
date of issuance at least 100 persons and not 
less than an average of three persons per 
employer unit (H. B, 489, approved April 
7, 1950). 


Hospital liens .. . A New York amend- 
ment provides that in a proceeding to deter- 
mine the validity and extent of a hospital 
lien, the hospital bills may be received in 
evidence as prima-facie proof of the fact of 
services rendered as stated in the bills and 
of the reasonableness of the charges, if they 
do not exceed the comparable charges made 
by the hospital in the care of workmen’s 
compensation patients. The following pro- 
cedure has been established for determining 
the validity and extent of a lien: At any 
time after the filing and mailing of the no- 
tices of lien, an injured person or his legal 
representative, or any hospital, firm or cor- 
poration alleged to be liable to the injured 
person, may apply for an order determining 
the validity of the lien and fixing its amount. 
The application shall be made to the surro- 
gate of the county whereir letters have been 
issued to the executor or administrator of 
the injured person, or to any court which 
would have jurisdiction of an action based 
upon contract for a sum equal to the amount 
set forth in the notice of lien filed in the 
office of the county clerk. Except for an 
application made to such surrogate, the ap- 
plication must be made in the county in 
which the notice of lien has been filed. The 
application shall be made upon not less than 
eight nor more than ten days’ notice. No- 
tice of the application shall be served upon 
the following persons other than the appli- 
cant: (a) the person, firm or corporation al- 
leged to be liable to the injured person or 
to his legal representative; (b) the hospital 
or attorney who on its behalf filed the notice 
of lien; (c) the injured person or his legal 
representative; (d) any insurance carrier, if 
known, which has insured the person alleged 
to be liable against stich liability. If an 
action for personal injuries or wrongful death 
is pending, service upon any party thereto 
may be made upon his attorney of record. 
Upon the return of the application and the 
determination of the validity of the lien, if 
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there is a bona-fide dispute as to the charges, 
an immediate hearing shall be ordered to 
determine the amount of the reasonable 
charges of the hospital for the treatment 
and care of the injured person. The party 
making the application or the hospital may 
apply to the court for an order requiring the 
other to pay the reasonable expenses, not 
including attorneys’ fees, incurred in mak- 
ing proof. Proof that the charges made by 
the hospital did not exceed those made for 
services and supplies in the care of work- 
men’s compensation patients shall constitute 
prima-facie evidence of the reasonableness 
of the charges at cost rates in the care of 
the injured person (A. B, 3223, approved 
April 14, 1950). 

Insurance brokers . . . A Massachusetts 
amendment prohibits the Insurance Com- 
missioner from issuing a license to a special 
insurance broker which would authorize him 
to reinsure risks with foreign unauthorized 
insurers (H. B. 2385, approved April 11, 1950). 


Limitation of risk... A signicant amend- 
ment to the New York Insurance Law per- 
mits an assessment corporation which has 
transacted business for at least four com- 
plete fiscal years to apply to the Superin- 
tendent of Insurance for permission to 
assume single risks of more than $7,000, but 
not over $14,000, subject to the following 
conditions: 

(1) If the corporation, pursuant to Sec- 
tion 379 of the Insurance Law, has accumu- 
lated at the end of the “fiscal vear next 
preceding” a loss and expense reserve of at 
least $10,000, or twenty-five per cent of its 
losses and expenses incurred during the 
preceding four-year period as of the end of 
the fiscal year, whichever is greater, it may 
be permitted to assume insurance, less re- 
insurance, in other authorized insurers on 
any single risk of not more than $8,000. 

(2) Such a corporation, which has accu- 
mulated a loss and expense reserve of at 
least $15,000, $20,000, $25,000, $30,000, $35,000 
or $40,000 in lieu of the minimum of $10,000 
specified in paragraph (1), and which meets 
other requirements of that paragraph, may 
be permitted to assume insurance, less re- 
insurance, in other authorized insurers on 
any single risk of not more than $9,000, 
$10,000, $11,000, $12,000, $13,000 or $14,000, 
respectively. 

(3) No corporation, however, may expose 
itself to any single risk net as to reinsurance 
in other authorized insurers in an amount 
exceeding ten per cent of its surplus as shown 
in its annual statement filed with the Insur- 
ance Department (A. B. 2912, approved March 
31, 1950). 
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Married woman’s injuries . . . Virginia 
has added an important amendment to its 
Married Woman’s Act. The former law pro- 
vided that in an action by a married woman 
to recover for a personal injury inflicted on 
her, she was entitled to recover the entire 
damage sustained, including the personal in- 
jury and expenses arising out of the injury, 
whether chargeable to her er her husband, 
notwithstanding the fact that her husband 
was entitled to the benefit of her domestic 
services and consortium, and that no action 
for the injury, expenses or loss of services 
or consortium was maintainable by the hus- 
band. On January 16, 1950, in Floyd v. Miller, 
33 CCH AUTOMOBILE CaASEs 101, the Virginia 
Supreme Court of Appeals held that a hus- 
band was not entitled to recover the amount 
he had spent for his wife’s medical and hos- 
pital care from the amount of a judgment 
paid to his wife, following her injury in an 
automobile accident. The court held that 
under the Married Woman’s Act, the wife 
was entitled to recover the entire damage 
sustained and that to permit the husband 
to recover from her or her estate would re- 
lieve him of his common-law obligations 
and personal indebtedness. In this case, the 
judgment recovered by the wife had been 
paid to her committee because she had been 
declared incompetent, and the husband had 
sought recovery from the committee. 


The new Virginia amendment alters this 
situation by providing that any sum recov- 
ered by the wife shall be chargeable with 
expenses arising out of the injury, including 
hospital, medical and funeral expenses, and 
that any person, including the husband, who 
partially or completely discharges these debts, 
is entitled to be reimbursed out of the sum 
recovered in the action, whensoever paid, to 
the extent to which the payment was justi- 
fied by services rendered or expenses in- 
curred by the obligee, “provided, however, 
that written notice of claim for reimburse- 
ment, and the amount’ and items thereof, 
shall have been served on the married woman 
and on the. defendant prior to any settle- 
ment of the sum recovered by her” (H. B. 
180, approved April 4, 1950). 

Medical service corporations . . . Massa- 
chusetts medical service corporations and 
nonprofit medical service corporations may in- 
vest up to ten per cent of their combined sur- 
plus and contingent surplus in shares of 
domestic federal savings and loan associations 
(H. B. 1219, approved May 2, 1950). 

Minors ... A Mississippi amendment al- 
lows a minor fifteen years of age (or if over 
fifteen years of age—his guardian), with the 
approval of the Chancery Court, to contract 
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for life insurance for his benefit on the life 
of any person owning an estate of any kind 
in which the minor is to participate or to 
receive benefits upon the death of such per- 
son (S. B. 158, approved March 21, 1950). 
... In an act relating to the City Court of 
the City of Rochester, the New York legis- 
lature enacted an interesting provision con- 
cerning the disposition of proceeds of an 
infant’s cause of action for personal injuries. 
When the proceeds of an infant’s cause of 
action for personal injuries, after deduction 
of the payment of attorney’s fees and ex- 
penses allowed by the court, do not exceed 
$500, the court may order the proceeds paid 
to his father or mother, or to some compe- 
tent person with whom the infant resides 
or who has some interest in his welfare, for 
the use and benefit of the infant. When the 
proceeds exceed $500 but do not exceed 
$3,000, the court, in its discretion, may dis- 
pense with a bond, wholly or partly, and 
direct that the guardian ad litem collect and 
receive the proceeds jointly with a person 
designated by the court and deposit the 
proceeds in the name of the guardian ad 
litem, subject to the order of the court, with 
a bank, savings bank, trust company or safe 
deposit company specified in the order, the 
funds to be withdrawn only on court order 
(A. B. 2185, approved April 18, 1950). 

Motor vehicle insurance . . . The Massa- 
chusetts Judicial Council has been directed 
to investigate the need for legislation requir- 
ing insurance companies to disclose the 
amounts of a liability policy under the com- 
pulsory motor vehicle insurance law in ex- 
cess of the minimum prescribed by law 
(S. B. 596, approved May 2, 1950). 


Pest control operators . . . A new law in 
California, effective May 1, 1950, requires 
pest control operators who are engaged in 
crop spraying or dusting by airplane, and 
against whom judgments for damages for 
negligent operation have been rendered, to 
submit to the Director of Agriculture proof 
of financial responsibility in the form of a 
$25,000 deposit, surety bond or insurance 
policy issued by an insurer authorized to 
do business in the state and insuring the 
operator against liability resulting from pest- 
control operations (A. B. 100-X, approved 
May 1, 1950). 


State insurance ... In New Hampshire, 
state funds may not be used to insure prop- 
erty owned by the state against loss by fire 
or other casualty or against claims by third 
parties, unless specifically authorized by law. 
However, such insurance as approved by the 
governor and council must be carried on 
elevators and high pressure steam: boilers 
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having a safety valve setting in excess of 


fifteen pounds pressure. The liquor com- 
mission is specifically authorized to insure 
the state liquor warehouse and its contents 

> 


against fire and sprinkler damage (H. B. 
1-X, approved May 18, 1950). 


Survival of action ... In Virginia, a cause 
of action for injury to person or property 
will not abate because of the death of the 
tortfeasor. Neither will a cause of action 
for injury to person or property abate be- 
cause of the death of the person in whose 
favor the cause of action existed if, in such 
action, no recovery can be had for mental 
anguish, pain or suffering (S. B. 319, ap- 
proved April ei 1950). 


Taxation .. All New Jersey stock 
insurance companies, other than life, must 
pay an annual municipal franchise tax of 
one tenth of one per cent of all gross pre- 
miums collected (except on marine insur- 
ance business and reinsurance), multiplied by 
a number corresponding to the local tax rate 
figure or by the number five, whichever is 
lower. The tax is due June 1, 1950, and is 
retroactive for the calendar years 1948 and 
1949 (A. B. 490, approved May 5, 1950). 


New Jersey life insurance companies hav- 
ing a capital and surplus of less than 
$15,000,000 will be required to pay an annual 
franchise tax of one and three-fourths per 
cent of its taxable premiums for the pre- 
ceding calendar year. “Taxable premiums” 
do not include dividends paid in cash and 
used by policyholders to pay renewal pre- 
miums or left on deposit with the company; 
discounts on premiums paid in advance; re- 
insurance premiums; returned premiums; 
and considerations collected under annuity 
contracts. 


New Jersey life insurance companies with 
a capital and surplus of $15,000,000 or over 
must pay a franchise tax in the sum of (a), 
(b) and (c), as follows: 


“ 


(a) In the year one thousand nine hun- 
dred and fifty, and in any subsequent year, 
the amount for each such year according 
to the following table: 


Year Amount 

1950 $200,000.00 
1951 300,000.00 
1952 300,000.00 
1953 300,000.00 
1954 300,000.00 


1955 and subsequent years 200,000.00 


“(b) In the year one thousand nine hun- 
dred and fifty and in any subsequent year 
the amount resulting from application of the 
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percentage rate applicable to each such year, 
to the amount of the taxable premiums for 
the respective preceding calendar year as 
herein defined, according to the following 
table: 


Applicable 

Year Percentage 
Rate 
1950 0.10% 
1951 0.25% 
1952 0.40% 
1953 0.55% 
1954 0.75% 
1955 and subsequent years 1.75% 

“(c) In each of the years one thousand 


nine hundred and fifty to one thousand nine 
hundred and fifty-four, inclusive, the amonnt 
resulting from application of the percentage 
rates applicable to each such year according 
to the following table to the amount of 
capital and surplus as herein defined at the 
end of the calendar years indicated in such 
table, as follows: 

Capital and surplus 


Applicable as herein defined at 
Percentage the end of the 
Year Rate calendar year: 
1950 2.25% 1948 
1951 1.90% 1949 
1952 1.40% 1950 
1953 1.25% 1951 
1054 0.90% 1952” 


(A. B. 495, approved May 5, 1950.) 


\ Texas tax bill imposes additional levies 
on the insurance premiums of fire, marine, 
inland marine, accident, credit, livestock, 
fidelity, guaranty, surety and casualty in- 
surance companies. The tax levied for the 
year of 1950 is ten per cent of three quar- 
ters of the amount of the tax levied and 
due for the calendar year 1950 under the 
provisions of Article 7064, Revised Civil 
Statutes of Texas, 1925, as amended. For 
the year 1951, the tax will be two thirds of 
ten per cent of the amount of tax levied and 
due for the calendar year 1951 under Article 


7064 (H. B. 3-X, approved February 28, 1950). 


Tramway insurance . . . New Hampshire 
has authorized the commissions or agencies 
having charge of the Mt. Sunapee and 
Cannon Mountain aerial tramways to pro- 
cure liability, fire, extended coverage or 
marine insurance (H. B. 1-X, approved May 
18, 1950). 


Unauthorized organizations .. . An un- 
authorized organization of religious, char- 
itable, benevolent or fraternal character, not 
organized or maintained primarily for the 
purpose of providing insurance benefits, which 
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obligates itself to pay a death benefit of 
not more than $100 on the death of any one 
member, and has been in operation for more 
than twenty-five years prior to March 1, 1950, 
has been exempted from the provisions of 
the New York Insurance Law (A. B. 2077, 
approved March 30, 1950). 


Proposed State Legislation 


Anticoercion ... A bill (H. B. 1082), on 
third reading in the Massachusetts Senate, 
would prohibit a firm engaged in the busi- 
ness of financing the purchase of real or 
personal property or of lending money on 
the security of real or personal property 
from requiring as a condition to the financ- 
ing or lending that the purchaser or bor- 
rower negotiate through a particular insurance 
company, agent or broker any policy insur- 
ing such property. 


Big-game license . . . A concurrent reso- 
lution in the Michigan Senate seeks the 
creation of a special committee to study the 
feasibility of issuing life insurance policies 
in conjunction with the granting of hunting 
licenses. The resolution noted that approxi- 
mately one dozen hunters die annually as a 
result of gunshot wounds received during 
the hunting season. It was suggested that 
the cost of the policies, estimated at five or 
ten cents, either be absorbed by the state 
or be added to the license fee. 


Company statements... A measure spon- 


sored by the recess Committee on Insurance 
of the Massachusetts legislature would per- 
mit the Insurance Commissioner to extend 
the dates for filing annual statements for 
not more than sixty days beyond March 1. 
Life insurance companies would not be re- 
quired to file their gain and loss exhibit 
more than sixty days beyond May 1. Use 
of the Commissioner’s annual statement form 
would be permitted. A public hearing was 
held on the bill (H. B. 2424) on April 11. 


Disability insurance . . . A compulsory 
cash sickness- and disability-insurance bill, 
patterned on the New York disability-bene- 
fits law, will be introduced in the 1951 ses- 
sion of the Wisconsin legislature. The law 
would be administered by the State Indus- 
trial Commission, with the insurance being 
written by private companies, self-insurance 
or a competitive state insurance fund. 


Financial responsibility The Con- 
necticut State Bar Association’s Board of 
Delegates has approved a model financial re- 
sponsibility law which proposes increasing 
from $50 to $100 the minimum property 
damage involved for requiring reports on 
accidents, in order to reduce the state’s ad- 
ministrative expense. Provision is made for 
a twenty-day period after receipt of the first 
report of an accident before the Commis- 
sioner of Motor Vehicles would be required 
to take further action. 


Foreign surety corporations . . . These 
companies would be required to deposit an 
additional $50,000 under the terms of a pro- 


posed Louisiana bill (H. B. 390). 


Insurance adjusters . . . Licensing of fire 
and casualty insurance adjusters is provided 
for in Louisiana House Bill 431 


Insurance code revision ... A Texas In- 
surance Code Revision Committee has been 
at work on a proposed new code, which will 


be submitted to the 1951 legislature. 


Liability insurance .. . A new Louisiana 
bill (H. B. 431) would provide a direct ac- 
tion against an insurer under a liability pol- 
icy, when the insured is insolvent. 


Wrongful death... Maryland has increased 
from one year to eighteen months the period 
of limitations for the bringing of actions for 


negligence causing death (H. B. 86, approved 
March 28, 1950). 





Calloused Hands 


A typist and bookkeeper who, after seven years with her employer, de- 
veloped ganglia—small hard tumors, connected with joints or tendon sheaths, 
and caused by inflammation—on the back of both hands, was held to be the 
victim of an occupational disease, entitling her to compensation —Macyseaki 


v. Carocelem Leasing Corporation et al. 


CCH WorkMeENn’s CoMPENSATION LAW 


Reporter § 7033.26 (70 N. Y. S. (2d) 385). 
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| ~=What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 445), 
Life, Health and Accident Insurance Contracts (page 450), Fire and 
Casualty Contracts (page 454) and Automobile Policies (page 458), 
as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 
Contractor's Employee— 
Invitee, Licensee or Trespasser? 


A steel company was building a mill for 
which defendant was employed to furnish 
and erect the structural steel framework. 
Plaintiff was an employee of the contractors 
who were employed to install the electrical 
work on the steel framework. As the struc- 
tural steel was put up, plaintiff and his fel- 
low employees followed with their electrical 
installation. ' 


In order for plaintiff to have descended 
from the platform on which he was work- 
ing by a ladder furnished by his employer, 
he would have had to go back over 200 
feet. He saw a ladder which was only about 
thirty feet away and which could be reached 
by walking along a horizontal beam. As he 
started walking along the truss or beam, he 
grasped braces to help support himself. He 
did not test each one to see if it was secure 
because he depended upon a trade rule that 
everything set high up over an open beam 
should be secure. As he went around one 
of the braces on the truss, he grasped a 
sag rod, which pulled loose, and he fell to 
the ground thirty-five feet below, landing 
on his feet and receiving serious injuries. 

On appeal it was held error for the trial 
court to refuse instructions giving the jury 
the question of whether the plaintiff had a 
right to be on the truss. There was evidence 
from which the jury could have found that 
plaintiff was an invitee of defendant or a 
licensee or a trespasser with knowledge.— 
Boucher v. American Bridge Company. Cali- 


Negligence 


fornia District Court of Appeal, First Dis- 
trict, Division One. January 20, 1950. 17 
CCH NEGLIGENCE Cases 1072. 


Solvent Exploding in Automobile 
Motor—Res Ipsa Loquitur 


Plaintiff testified that he purchased a can 
of a certain solvent manufactured and 
canned by defendant, that he applied some 
of the solvent to his automobile in accord- 
ance with the directions on the can; that 
he permitted the motor to cool off for about 
twenty minutes, and that when he started 
the motor again, there was an immediate 
explosion damaging the entire motor. De- 
fendant appealed from a judgment for 
plaintiff, the only question for determination 
being whether the doctrine of res ipsa 
loquitur was applicable. 

Held: The doctrine applies. With the 
exercise of reasonable care, such an ex- 
plosion would not ordinarily result, and it 
was permissible for the trier of fact to infer 
the want of such reasonable care from the 
occurrence of the explosion —Kramer v. 
R. M. Hollingshead Corporation. New Jersey 
Superior Court, Appellate Division. Febru- 
ary 1, 1950. 17 CCH NEGLiceNce Cases 1042. 


Five Counts—One Particular 
of Actionable Negligence 


Plaintiff was a business invitee in de- 
fendant’s market, where fruits and vege- 
tables were sold from a rectangular counter 
located in a main aisle. As she was walking 
by the counter, her foot slipped on a piece 
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of vegetable matter, causing her to fall. The 
parties were at issue as to whether the plain- 
tiff’s fall and claimed consequent injuries 
were due to a breach of duty upon the part 
of defendant. 

Plaintiff appealed from an adverse judg- 
ment, claiming errors in the instructions. 
The first related to the court’s instruction 
that on the case as presented the jury would 
be unwarranted in finding the defendant 
liable on the ground of nuisance. The re- 
viewing court said this instruction was cor- 
rect, “for neither a public nor a private 
nuisance was involved.” 

The second concerned the failure of the 
court to charge that it was not necessary 
for the plaintiff to prove all of her allega- 
tions as to the defendant’s negligence in 
order to recover, and that proof of one mate- 
rial allegation would suffice. The first count 
of the complaint alleged that plaintiff’s fall 
was due to defendant’s negligence in that 
it: “(a) ... caused or allowed and permitted 
the floor to be and become wet and 
strewn with pieces of vegetables and/or 
fruit; (b) .. . maintained said floor in said 
condition; (c) ... failed to... remedy said 
condition; (d) ... failed to make reasonable 
inspections of said floor; (e) .. . failed to 
warn the Plaintiff of said conditions existing 
on said floor.” 

The trial court’s charge made clear that 
the plaintiff was not entitled to recover un- 
less she proved that “the defendant was 
negligent as alleged.” 

The reviewing court held the refusal to 
charge as requested and the charge actually 
given to be free from error. “While each 
of [the five allegations] recites a factor 
relevant for consideration in determining 
whether the defendant was negligent with 
relation to the eventual static condition 
which caused the plaintiff’s fall, no one of 
them per se constitutes an allegation of 
actionable negligence. Considered together 
they serve to allege the several integral parts 
which in the aggregate constitute the de- 
fendant’s negligence complained of.”—Hoff- 
man v. The Mohican Company. Connecticut 
Supreme Court of Errors. Filed February 
14, 1950. 17 CCH NEGLIGENcE CAses 1046. 


Last Clear Chance 


Plaintiff brought an action against the 
insurer of a manufacturer of chemical for 
injuries sustained by inhaling chlorine gas 
which escaped in the insured’s plant where 
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plaintiff's employer was engaged to do con- 
version work. 

The testimony of one Buckner, an em- 
ployee of the defendant’s insured, indicated 
that he had ample warning of the outbreak 
of the gas, and that he knew or should have 
known that plaintiff and his fellow workmen 
were installing equipment in the danger area. 

The court said, among other things, that 
Buckner’s opportunity to warn the plaintiff 
constituted the last clear chance to avoid 
the injury and that his failure to avail him- 
self of the last clear chance made his em- 
ployer primarily at fault, overriding the 
defenses of contributory negligence and 
assumption of risk.—Litton v. Travelers In- 
surance Company, General Accident Fire & 
Life Assurance Corporation, Ltd., Intervenor. 
United States District Court, Western District 
of Louisiana, Lake Charles Division. Janu- 
ary 12, 1950. 17 CCH NeEc.icence Cases 1045, 


Invitee v. Licensee 


Plaintiff, a regular customer of defend- 
ant’s store, entered the rear room of the 
premises for the purpose of getting a box 
for his own use. After the box was given to 
him without charge, he fell down the stair- 
way and was injured. 

The court reversed the judgment for 
plaintiff, holding that since plaintiff, at the 
time and place he was injured, was there 
solely for his own personal benefit and not 
for the common interest or mutual ad- 
vantage of both himself and defendant, he 
was not an invitee but merely a licensee.— 
Edwards v. Lederer. Illinois Appellate Court, 
First District. January 24, 1950. Rehearing 
denied, March 14, 1950. 17 CCH NEGLIGENCE 
CASEs 1108. 


Assumption of Risk— 
Golf Tournament Spectator 


Plaintiff sought recovery for personal in- 
juries when she fell while following a golf 
tournament at the defendant country club. 
She alleged that she tripped on a rock which 
was concealed in tall grass, and that de- 
fendant knew or should have known that the 
rock was there and constituted a danger 
to the attending guests. 


Held: The trial court did not err in set- 
ting aside the verdict and entering judg- 
ment for defendant, since plaintiff assumed 
the risks ordinarily incident to watching such 
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a match and to walking over the course. 
Thompson v, Sunset Country Club. St. Louis 
Court of Appeals, Missouri. February 21, 
1950. 17 CCH NEGLIGENCE CaSEs 1126, 


Power Company's Liability 


Plaintiff's husband was engaged in putting 
tin on the roof of a barn on the county farm 
when he came in contact with a power line 
of the defendant power company and was 
electrocuted. The power company was held 
not liable for the death, since it had no 
knowledge that the barn was being erected 
in the vicinity of its right of way or that 
there was danger of persons coming in con- 
tact with its uninsulated high voltage wires 
in the congested area—Croxrton, Admx. v 
Duke Power Company. United States Court 
of Appeals for the Fourth Circuit. April 6, 
1950. 17 CCH NeGiicence Cases 1132 


Hospital's Liability— 
Variance Between Pleadings 
and Proof 


Plaintiff sought recovery for the death 
f three-year-old child during a_ton- 
sillectomy in the defendant’s hospital, alleg- 
ing that the operation was so negligently 
performed that the child suffered a severe 
hemorrhage and that the hemorrhagic mate- 
rial was carelessly and negligently allowed 
to flow unchecked into the lungs of the 
child, thereby causing its death. 


ota 


The proof was not that the child died 
from blood col'ecting in its lungs, as charged, 
but that the infant died from an overdose 
of ether. The material variance was held to 
amount to a failure of proof; judgment for 
plaintiff was reversed.—Cavero v. Franklin 
Hospital. California District Court of Ap- 
peal, First District, Division Two. February 
23, 1950. 17 CCH NEGLIGENCE CAsEs 1096. 


Municipality's Liability— 
Sewage Systems 


Plaintiff sought damages, alleging that the 
defendant city negligently failed to maintain 
a manhole and drain which became clogged 
and choked, causing water from an ordinary 
rainfall to overflow into the plaintiff’s beauty 
shop and damage the property therein. 


The court held for the defendant, since 
the function of maintaining a drainage sys- 


Negligence 


tem was governmental and since no nuisance 
was involved.—The City Council of Augusta v. 
Williams. Georgia Court of Appeals. March 
9, 1950. 17 CCH NEGLIGENCE Cases 1155. 


Burden of Proof 


Plaintiff, while a patron in defendant’s 
theater, was bitten on the hand by a rat. 
There were restaurants and grills in the 
neighborhood of the theater, over which the 
defendant had no control and which fur- 
nished a breeding place for rats. 

A directed verdict for defendant was up- 
held. There was no proof that plaintiff's 
injuries were a direct result of defendant’s 
negligence, since it was just as probable 
that the rat came into the theater from 
adjoining premises without negligence of 
defendant as that it came from inside the 
theater—Gedra v. Dallmer Company. Ohio 
Supreme Court. March 22, 1950. 17 CCH 
NEGLIGENCE CASES 1089, 


Proverty Owner's Liability 


Piaintiff, a police officer, while attempting 
to remove an advertising sign from a pre- 
carious position where it had fallen and was 
hanging over a public sidewalk, was injured 
when he either fell or was knocked from 
the ladder. 

In reinstating the verdict for the plaintiff, 
the court said the doctrine of res ipsa 
loquitur was applicable and that the jury 
could find that plaintiff, as a police officer, 
was under a duty to do something to abate 
the nuisance.—Hallett v. Stanley Stores 
Cleaners & Dyers. New York Supreme 
Court, Appellate Division, First Department. 
February 14, 1950. 17 CCH NEGLIGENCE 
Cases 1089, 


Air Carrier Has Duty 
to Anticipate Air Pockets 


Plaintiff, a passenger on a TWA plane, 
was thrown from her seat and injured when 
the plane encountered a sudden downdraft. 
Her principal claim of negligence was that 
the sign, “Fasten Seat Belts,” at the front 
of the cabin was not illuminated. Defend- 
ant contended that there was no necessity 
for the sign to be illumined because the 
flight had been smooth and uneventful until 
the sudden downdraft and that plaintiff's 
injuries were the result of an act of God. 
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The court affirmed a judgment for plain- 
tiff, declaring that downdrafts are not un- 
common occurrences in the operation of an 
airplane. If it is possible to determine or 
suspect that under certain conditions down- 
drafts are likely or possible, it is the duty 
of a prudent operator to take whatever pre- 
cautions are necessary or available to guard 
against dangerous consequences.—Small v. 
Transcontinental & Western Air, Inc. Cali- 
fornia District Court of Appeal, Second 
District, Division One. March 10, 1950. 18 
CCH NEGLIGENCE Cases 46. 


Father's Liability— 
Rifle Accessible to Minor 


Defendant had invited his eleven-year-old 
son to go “rat shooting” with him at a 
public dump. He brought a twenty-two 
caliber repeater rifle from his room and 
placed it behind a door in the living room 
while he stepped outside for a few minutes. 
His son, finding the gun, took it with him 
to the family automobile and called to the 
minor plaintiff to come and see how it 
worked. The load was discharged into 
plaintiff's leg when defendant’s son inten- 
tionally, or otherwise, pulled the trigger. 


There are few things as attractive to a 
young boy as a gun, the court admonished. 
The jury was justified in finding that the 
injury was the natural and probable con- 
sequence of the father’s negligence in mak- 
ing the loaded gun accessible to his son. 
The father ought to have foreseen the likeli- 
hood of harm to others. Judgment for 
plaintiffs was affirmed.—Mendola, etc., et 
al. v. Sambol. Pennsylvania Superior Court. 
Filed March 14, 1950. 18 CCH NEGLIGENCE 
Cases 52. 


‘ 


Linoleum Falling on Customer— 
Res Ipsa Applies 


A six-foot roll of linoleum, weighing about 
300 pounds, fell upon a customer in defend- 
ants’ store. The customer, who sustained 
three broken ribs and suffered aggravation 
of an arthritic and heart condition, alleged 
general negligence on the part of defendants. 
There was evidence that the roll was not 
balanced safely. There was no error in 
applying the res ipsa doctrine, since plaintiff 
did not allege specific acts of negligence 
and since there was evidence that she did 
not touch the roll of linoleum before it fell. 
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Judgment for plaintiff was afirmed.—Welch 
v. Sears, Roebuck & Company et al. Califor- 
nia District Court of Appeal, Second Dis- 
trict, Division Three. March 20, 1950. 18 
CCH NEGLIGENCE Cases 49. 


Carrier's Foreseeability— 
Fleeing Passenger Injuring Pedestrian 


A passenger, fleeing in fright from a 
burning streetcar, ran into and knocked 
another pedestrian to the sidewalk. The in- 
jured pedestrian brought an action against 
the streetcar company. 


The fire, which lasted only a brief time 
and caused little damage to the streetcar 
and none to the passengers, was caused by 
a short circuit. The streetcar was halted 
promptly so that the passengers might 
alight. Failure of the equipment to operate 
properly was apparently due to a latent de- 
fect not discoverable by careful inspection. 

Defendant was not guilty of negligence, 
but even if it were, plaintiff’s injury was the 
result of the unforeseeable, irresponsible 
and unjustifiable act of a third party. Judg- 
ment of dismissal was affirmed.—Kendall v. 
New Orleans Public Service, Inc. Louisiana 
Court of Appeal, Parish of Orleans. March 
27, 1950. 18 CCH Necticence Cases 58. 


School’s Liability to Parents— 
Pupil Injured in Auto Accident 


At the time plaintiffs registered their 
twelve-year-old son at defendants’ military 
school, they requested school authorities 
that the boy not be permitted to leave the 
school grounds unless under the supervision 
of officers of the school or accompanied by 
a Mr. and Mrs. Frankel or a Mr. and Mrs. 
Hicks. One Saturday a part-time employee 
of defendants, while off duty, offered to take 
a group of students in his father’s automo- 
bile to his home and then to an amusement 
park. The students, including plaintiffs’ 
son, received permission from the officer in 
charge to leave the premises with the em- 
ployee. On the way to the employee’s home, 
an automobile accident occurred in which 
plaintiffs’ son was injured. 

The parents brought an action against the 
school, claiming that it was negligent in 
permitting their son to leave the campus in 
violation of their agreement. The court up- 
held a verdict for the parents, ruling that 
the jury was entitled to find that the school’s 
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act in permitting the boy to leave the prem- 
ises in the employee’s automobile set in 
operation the active force which directly 
caused the injuries —Brokaw, etc., et al. v. 
Black-Foxe Military Institute et al. Califor- 
nia District Court of Appeal, Second Dis- 
trict, Division Three. March 14, 1950. 18 
CCH NEGLIGENCE Cases 94. 


Dude Ranch Liability— 
Guest's Fall from Horse 


At the close of a ride, plaintiff asked for 
assistance in dismounting. When, after 
waiting for five minutes, the instructor failed 
to appear, she attempted to dismount alone. 
A sudden kick of the horse caused her to 
lose her balance and fall to the ground. 
There was no evidence that defendants had 
any knowledge that the horse had kicking 
propensities or otherwise. 


Appealing from a judgment for defend- 
ants, plaintiff claimed that there were two 
proximate causes of the accident—the sud- 
den movement of the horse and the failure 
of the instructor to come when she called 
for help in dismounting—and that it was 
not necessary to show that both proximate 
causes were the result of defendants’ neg- 
ligence. 

The court held that the jury was properly 
instructed that if it was a mere misadven- 
ture, which defendants reasonably could not 
have foreseen, plaintiff could not recover. 
Those who indulge in the pleasure of horse- 
back riding assume certain risks of accident, 
if it can be said that the owner of the horse 
reasonably could not have anticipated what 
might transpire. Judgement for defendants 
was affirmed.—Elias v. Hess et al. Michigan 
Supreme Court. Filed April 3, 1950. 18 
CCH NEGLIGENCE CAsEs 87. 


Gasoline Tank Dropping 
from Airplane— 
Statutory Presumption 


An auxiliary gasoline tank became de- 
tached from a naval airplane and plunged 
to earth, striking plaintiffs’ fruit stand. The 
plane, which was flying in formation over 
the City of Baltimore, had just completed 
a thirty degree dive of more than 7,000 feet. 
Actions were brought against the govern- 
ment under the Federal Tort Claims Act. 
No satisfactory explanation was offered as 
to how the tank became detached. There 


Negligence 


was evidence that a pin somehow came out 
of the bomb rack and that the bomb rack 
was found afterwards to have spread, but 
there was no explanation as to what caused 
the pin to come out or the rack to spread. 


The court held that one who flies an 
airplane is opposing mechanical forces to 
the force of gravity and is engaged in an 
undertaking which is fraught with the grav- 
est danger to persons and property-beneath 
if it is not carefully operated or if the 
mechanism of the plane and its attachments 
are not in first-class condition. At common 
law, the hazardous nature of the enterprise 
subjected the operator to a rule of absolute 
liability to one upon the ground who was 
injured or whose property was damaged. 
A Maryland statute has modified this rule 
to the extent that the owner or operator 
may exculpate himself by showing that the 
injury was not caused by negligence on 
his part. 


The res ipsa loquitur rule, however, ap- 
plies to such situations and justifies a find- 
ing of liability, as does the statute, unless 
the burden which the statute imposes is met 
by an adequate showing that the injury was 
not due to negligence. The statutory prima- 
facie presumption of liability was not over- 
come by evidence of routine inspections, 
particularly when the reports of the inspec- 
tions were not produced. Judgments in 
favor of defendant were reversed and the 
causes remanded.—D’Anna et al. v. United 
States of America. United States Court of 
Appeals for the Fourth Circuit. April 11, 
1950. 18 CCH NeEcticence CAseEs 47. 


Lesser Degree of Care Owed 
to Pedestrians on Parkways 


While walking across a parkway between 
the street and the sidewalk, plaintiff stepped 
on a worn and defective tin lid covering a 
water meter hole. The lid gave way and she 
dropped into the hole. The court held that 
the city does not owe as high a degree of 
care to one using a parkway as to one using 
a street or sidewalk. A parkway is not ex- 
pected to be used much by pedestrians. 
Judgment of the lower court was reversed, 
the court holding that the petition did not 
state a cause of action and that the city’s 
demurrer should have been sustained.— 
Mast v. City of Galena. Kansas Supreme 
Court. Filed February 28, 1950. 18 CCH 
NEGLIGENCE CASES 69. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as 


Reported by CCH LIFE INSURANCE REPORTS 





Reformation Upon Reinstatement 


The policy on the life of the insured was 
issued in August, 1935, when the insured 
was eighteen years of age. It contained a 
double indemnity benefit in the event of 
accidental death for an additional quarterly 
premium. Another provision read that “this 
policy is free of conditions as to residence, 
travel, occupation, and military and naval 
service, except as to provisions and conditions 
relating to double indemnity and disability 
benefits.” The policy lapsed for nonpay- 
ment of the premium due August 10, 1936. 

In January, 1939, the insured made written 
application for reinstatement on a company 
form pursuant to a clause providing for 
reinstatement within five years after default 
on presentation “of evidence of insurability 
satisfactory to the Company” and payment 
of overdue premiums with interest. On the 
form the insured stated that he was a can- 
didate for student pilot in the Army and 
expected to be called within a month. Sub- 
* sequently the company notified the insured 
that reinstatement would be made only on 
condition that the double indemnity pro- 
vision be eliminated and that there be included 
in the policy an aviation clause denomi- 
nated “A”; in March, 1939, the insured 
complied with the condition by signing another 
form. On an unspecified date a typed letter 
directed to the company, requesting that an 
aviation exclusion clause be inserted in the 
policy, was submitted to the insured, signed 
by him and returned. Sometime prior to 
May, 1939, the policy was reinstated, the 
insured paying the accumulated delinquen- 
cies plus interest, together with the current 
premium in the sum originally fixed. The 
double indemnity premium alone was elimi- 
nated. The letter requesting the aviation 
exclusion clause was not attached to the 
reissued policy. 

The insured died in December, 1942, while 
on a military mission in a remote part of 
China, allegedly in a crash of his plane. In 
1943, the insurance company filed suit seek- 
ing reformation of the policy, alleging that 
the insured died in an operation intended 
to be excluded from coverage, and asking 
a declaration of its obligations. It was the 
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insurer’s position that only the cash-sur- 
render value was payable to the beneficiaries, 
this being a sum less than one tenth of the 
face amount of the policy. 

In the trial court, summary judgment was 
issued against the beneficiaries. 

In the appeal that followed, the review- 
ing court reversed the judgment of the trial 
court, stating that while the insurance com- 
pany was within its rights in declining re- 
instatement of the double indemnity feature, 
since it had effectively reversed the right to 
do that through the exception incorporated 
in the occupation clause, the company had 
improperly sought to rewrite the original 
contract under the guise of reinstatement. 
The condition respecting the aviation ex- 
clusion clause which was imposed on rein- 
statement of the ordinary life coverage for 
all practical purposes nullified the occupa- 
tion clause, and the applicant’s presenting 
evidence of insurability entitled him to re- 
instatement—that is to be restored to his 
former state or position—not as a matter 
of grace but as a matter of right.—Schiel 
et al. v. New York Life Insurance Company. 
United States Court of Appeals for the 
Ninth Circuit. December 21, 1949. Certiorari 
filed United States Supreme Court. March 
4, 1950. 14 CCH Lire Cases 222. 


Change of Beneficiary— 
Rival Claimants 


The policy on the life of the insured desig- 
nated his wife as beneficiary. On January 
7, 1946, he wrote the agent of the insurance 
company a letter, which stated in part: 
“Marital difficulties since my return has 
made it necessary to again change the bene- 
ficiary of my policy. | therefore request 
that the usual procedure be instituted making 
the present: beneficiary Miss Mary Elizabeth 
Reeves— (my Sister) the recipient in the 
event anything happens to me.” 

On two previous occasions the decedent 
had changed the beneficiary in this same 
policy by the execution of “Change of Bene- 
ficiary” forms which he transmitted to the 
insurance company. After forwarding the 


insured’s letter to the home office, the agent 
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wrote the insured that he was ordering the 
forms; the agent sent the insured the forms 
about ten days later, with the instructions: 
“If this is in accordance with your wishes, 
please sign both copies as indicated, having 
your signature witnessed, and return both 
to us. After certification at the Home Office 
the duplicate will be sent to you to be 
attached to the policy.” The forms were 
never signed by the insured; they were 


by accident on April 11, 1946. 


In the suit on the policy the insurance 
company filed a bill of interpleader joining 
the decedent’s wife and sister as defendants. 

The court held the widow to be entitled 
to the proceeds of the policy. Under the 
controlling Ohio law, where the insured has 
the unconditional right to change the bene- 
fiiciary, a change may be effected even if 
the provisions of the policy setting forth 
the manner of effecting the change are not 
complied with exactly. But it must appear 
(1) that the insured had determined to 
change the beneficiary and (2) that he had 
done everything to the best of his ability 
to effect the change. Here, the forms were 
sent and received, but never executed, and the 
contemplated change was not effected. — 
Tomaneng v. Reeves. United States Court of 
Appeals for the Sixth Circuit. February 14, 
1950. 14 CCH Lire Cases 204, 


Exclusion Clause— 
“Organs Not Common 
to Both Sexes”’ 


The riders to plaintiff's health and acci- 
dent policy extended the benefits to include 
additional hospital, medical and surgical indem- 
nities which were “subject to all other con- 
ditions and provisions of the policy contract.” 
One of the provisions of that policy under 
the heading “Conditions not Covered,” pro- 
vided: “No benefits shall be payable in 
event of disability caused by, con- 
tributed to, or affecting organs not common 
to both sexes.” 


While the policy was in force, an abdom- 
inal operation was performed upon plaintiff, 
which the surgeon explained was “a supra- 
cervical hysterectomy, meaning removal of 
the uterus,” in which had developed a be- 
nign fibroid tumor. At the same time, the 
surgeon also excised “a number of paro- 
varian cysts.” The undisputed medical evi- 
dence was that the cause of fibroid tumors 
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is unknown and that they “affect organs of 
both sexes.” 

The majority of the reviewing court held 
the plaintiff could not recover because the 
disability affected an organ not common to 
both sexes. The dissenting judge thought 
the plaintiff should recover because ’ 
a disease affecting the uterus which is not 
peculiar to that organ and which may affect 
other organs of the body, both male and 
female, is not within the exclusion clause.” 
—Crisman v. Fidelity Health & Accident Mu- 
tual Insurance Company. Ohio Court of Ap- 
peals, Lucas County. December 16, 1949. 
14 CCH Lire Cases 194. 


When Is Disability Total 
and Permanent? 


Plaintiff, who was about forty-eight years 
old, stopped her work as an assistant baker 
because she could not use her arms and 
legs, suffered from extreme weakness and 
ached “all over.” Her employer issued her 
a “Separation Notice” reciting that, due to 
illness, her connection with the plant as an 
employee had been permanently severed. 
About six months later she underwent a 
complete hysterectomy, which entailed the 
removal of the womb, the tubes and ovaries. 
The operation was necessary because of a 
fibroid uterus. The plaintiff testified that, 
following the operation, she was only slightly 
improved; that she continued under the care 
of her physician until the date of the trial, 
and that she had never been able to return 
to her employment or engage in any re- 
munerative work, though she did carry on 
her ordinary household duties. Her physician 
testified on cross examination that, except 
as to the fibroid uterus, he found nothing 
physically wrong with the plaintiff, but that 
her condition was due to nervous exhaustion 
brought on by overwork or worry. His 
statements that he found no symptoms in- 
dicating that her condition was due to the 
menopause and that her condition would 
become aggravated by any attempt to return 
to work were at variance with the testimony 
of the insurance company’s expert witness, 
who said plaintiff might be going through 
the menopause, a condition from which the 
majority of women recover, and that he 
found nothing which would prevent her 
from engaging in employment for wages. 

The jury found the plaintiff to be totally 
and permanently disabled under the terms 
of a group policy covering plaintiff and her 
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former co-employees and rendered its ver- 
dict in accordance with the finding. 


The insurance company’s appeal was un- 
successful. Total disability means “an in- 
ability to do the material acts necessary to 
the prosecution of the insured’s business or 
occupation and substantially all the material 
acts in substantially his usual or customary 
manner. It does not mean a state of absolute 
helplessness.” There was competent, material 
evidence to support a finding of total dis- 
ability. 

Whether the disability was permanent 
was a jury question because reasonable minds 
might differ on the inferences to be made 
from the evidence presented. There was 
sufficient evidence to support a finding that 
plaintiff’s disability afforded no reasonable 
probability or promise of recovery.—John 
Hancock Mutual Life Insurance Company v. 
Williams. Tennessee Court of Appeals, East- 
ern Section. Filed March 14, 1950. 14 CCH 
Lire Cases 240. 


Offer and Acceptance 


The defendant insurance company on March 
5, 1930, issued two policies of insurance to 
the insured payable upon receipt of due 
proof of death. In addition, one of the 


’ policies provided for disability payments at 


the rate of $250 per month during total 
disability of the insured. The annual pre- 
miums were paid by the insured from 1930 
up to and including the policy year ending 
March 5, 1946. 


On February 15, 1946, the insured wrote 
the company: “Effective on the anniversary 
date, March 5, 1946, it will be my desire to 
surrender above-numbered policies for their 
then total cash value, $14,469.00, allowing 
this amount to remain on deposit with the 
company at the rate of interest prescribed 
in the policy, interest payable monthly, with 
the provision that the whole or any part of 
the principal may be withdrawn on any interest 
date and with the further provision that, in 
event of my decease, any balance on deposit 
shall be payable to my executors, adminis- 
trators or assigns. 


“Please send me appropriate forms for 
accomplishing the foregoing.” (Italics sup- 
plied by the court.) 

By the terms of the policies the insured 
had the right to surrender the policies for 
“net cash value.” Section 2 of each policy 
provided for “Optional Modes of Settle- 
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ment” of the proceeds of the policies upon 
surrender, instead of the proceeds’ being 
paid in one sum. Option 1 provided that 
one of the modes of settlement should be 
“by the Company’s holding the proceeds as 
a principal sum payable at the death of the 
payee, the Company meanwhile paying monthly 
interest (with a final interest payment to the 
date of such death) at three per cent a year 
plus participation in excess interest at such 
rate as the Company may determine for 
each year....” In none of the four options 
provided was there a provision for the with- 
drawal of principal other than through equal 
monthly installments over various periods 
of years. 


The company replied by a letter dated 
March 1, 1946, enclosing its form of “Income 
Settlement Request.” By the terms of the 
letter, as well as the terms of the policies, 
it was necessary for the insured to return 
the policies to the company for endorse- 
ment along with the written request for the 
optional mode of settlement designated. The 
insured never surrendered the policies from 
his possession. The letter read in part: “As 
requested in your letter of February 15, 
1946, we are enclosing a form, requesting 
that the cash value of your policies be left 
with the Company under Option 1, our 
interest option. The form also provides 
that you will have the right to withdraw 
the principal sum in whole or in part. The 
minimum withdrawals that can be made under 
Option 1 are $250... . When we receive 
the signed request form we will issue a sup- 
plementary contract providing for the settle- 
ment elected... .” (Italics by the court.) 


The form entitled “Income Settlement 
Request” provided in part: “I authorize 
the company to conform the supplementary 
contract prepared on the basis of this re- 
quest to company rules and practices not 
more restrictive than the policy and reten- 
tion by me of the supplementary contract so 
prepared shall be deemed acceptance of such 
contract and approval of the company’s con- 
struction of this request.” (Italics by the 
court.) On March 4, 1946, this “Income 
Settlement Request” was signed and for- 
warded by the insured. 


At about this time the insured became 
totally disabled, and on March 28, 1946 he 
telegraphed the company to ignore his letter 
of Februray 15 offering to surrender the 
policies for cash values, and notifying the 
company that he desired to retain the policies. 
The insured also sent a check for the annual 
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premium, which arrived within the grace 
period of thirty-one days. 


On April 1, 1946, the “supplementary con- 
tract” and the insured’s check were tendered 
back to the insured, who refused them. On 
January 21, 1947, the insured died. 


The company denied any liability on the 
policies other than to pay the cash surrender 
value as of March 5, 1946, asserting that the 
policies were not in force after that date. 


Three of the five judges of the court 
decided against the company. They held 
that (1) the options in the policies were con- 
tinuing offers on the part of the company 
to the insured; (2) the insured’s letter of 
February 15, 1946, was not an acceptance of 
the continuing offer, but a counter-offer, 
since it requested the right to withdraw the 
whole or any part of the principal on any 
interest-paying date, a request conforming 
to none of the options; (3) the company’s 
letter of March 1, 1946, did not constitute 
an acceptance of the insured’s counter-offer, 
but was another counter-offer, since the with- 
drawals could be made only in the mini- 
mum amount of $250; (4) the company’s 
counter-offer of March 1, 1946, specified the 
manner of acceptance to be the retention 
of the “supplementary contract,” and these 
conditions were never fulfilled. 


The dissentients maintained that the in- 
sured could not rightfully rejéct the memorial 
of the formal supplementary contract since 
it conformed to the arrangement already in 
effect, and that the failure of the insured 
physically to return the policies added nothing 
to his rights.—Gram et al. v. Mutual Life 
Insurance Company of New York. New York 
Court of Appeals. March 2, 1950. 14 CCH 
Lire Cases 234. 


Wrongful Cancellation of Policy— 
Damages 


Plaintiff had been expelled from his local 
lodge of a railroad brotherhood upon the 
ground that he accepted a call to return 
to work when the brotherhood “was out on 
a legal strike.” Plaintiff denied this charge 
and contended that the strike had been called 
off prior to his acceptance of the call. 
Thereafter the plaintiff tendered the monthly 
assessment for his certificate of insurance. 
Under the rules of the insurance depart- 
ment of the brotherhood, which had been 
made a part of the plaintiff’s certificate of 
insurance, a member’s expulsion from the 
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brotherhood terminated his right to con- 
tinue the insurance and made the member’s 
equity in his certificate payable immediately. 

The defendant brotherhood refused to 
accept the assessment which plaintiff had 
tendered, and tendered to plaintiff the cash 
surrender value of his certificate, in the 
amount of $1,004.64. This tender plaintiff 
would not accept and, after he was finally 
reinstated in the brotherhood, he brought 
this action for the return of the premiums he 
had paid, plus interest, and also damages for 
the wrongful cancellation of his policy. 


The jury awarded the plaintiff a verdict 
of $2,900, although the face value of the cer- 
tificate was only $3,000 and still had ten 
years to run. 


Upon appeal, this judgment was affirmed 
upon the condition that plaintiff should 
remit $711.05 on the record of the judgment. 
The cancellation of the policy was a wrong- 
ful breach of contract, but there was no 
proof of special damages.—McLaughlin v. 
Brotherhood of Railroad Trainmen. South 
Carolina Supreme Court. Filed February 
1, 1950. 14 CCH Lire CAsEs 214. 


National Service Life Insurance— 
‘In Loco Parentis'’ Construed 


The insured under a certificate for Na- 
tional Service Life Insurance was an orphan 
and spent his youth in an orphan asylum. 
He had no known blood relatives or family 
ties whatsoever. When he was about twenty- 
eight years of age, he accepted the invitation 
of a friend, the son of the plaintiff, to go 
and live with the plaintiff’s family. The in- 
sured became a member of the family and 
for eight years entered into all family activi- 
ties. He treated the plaintiff, whom he 
called “Mom,” as a loving mother, and she 
treated him as she did her natural children. 
His last will and testament named her as 
sole legatee. After the death of the insured 
from wounds received in battle, plaintiff 
brought this action to compel payment of 
the proceeds of the decedent’s insurance. 


The court held that the plaintiff stood in 
loco parentis to the insured soldier and was 
within the class of beneficiaries permitted 
to be designated by the insured as benefi- 
ciary of National Service Life Insurance in 
Title 38, Section 802 (g) USCA.—Morris v. 
U.S. (United States District Court, Northern 
District of Illinois, Eastern Division. March 
3, 1950. 14 CCH Lire Cases 211, 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 


by CCH FIRE-CASUALTY INSURANCE REPORTS 





Assignee’s Right to Bring Action 


Prior to a fire loss the insured corpora- 
tion had made an assignment to one John 
Chatz as assignee for the benefit of creditors. 
After the fire damage the insurers refused 
to pay any part of their liabilities, contend- 
ing that Chatz had not been mentioned in 
any of the policies and had no right to bring 
action. The contested issue was whether the 
phrase “legal representative” in the policies 
included an assignee for the benefit of 
creditors. 

The term “legal representative” has no 
fixed legal definition, the court held. “Ina 
broad sense, as distinguished from a strict 
technical construction limiting its meaning 
to executors and administrators, it has been 
defined as any person, natural or artificial, 
who stands in place of and represents the 
interests of another.” It may in various 
circumstances include executors, adminis- 
trators, heirs, legatees, assignees and dev- 
isees—that is, any person or corporation 
taking the beneficial interest in property. 
The complaint was properly filed not only 
in the name of the insured corporation, but 
also in the name of the assignee as the 
insured’s legal representative, whose interest 
was covered by the policies. Plaintiff's mo- 
tion to strike the defense was sustained.— 
Chatz, etc. v. Old Colony Insurance Company 
et al. United States District Court, North- 
ern District of Illinois, Eastern Division. 
April 5, 1950. 7 CCH Fire AND CASUALTY 
Cases 127. ' 


Insurer Liable to Both Mortgagee 
and Mortgagors 


Following fire damage to the insured 
premises, the insurer paid the mortgagee 
the principal and interest due, and the mort- 
gagee assigned the mortgage to the insurer. 
The insurer claimed that under the policy 
provisions it was not liable to the mort- 
gagors or the property owner. 

[he court ruled to the contrary. A lia- 
bility did exist as to the mortgagors. Al- 
though they no longer held title to the 
property, they retained an insurable interest 
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by virtue of their personal liability on the 
bond and mortgage. When the first loss 
occurred, the insurer owed a duty to both 
the mortgagee and mortgagors, the named 
insureds, to pay the loss to the extent of 
the amount due on the mortgage, it being 
within the policy limits. It was not en- 
titled to an assignment of the mortgage 
under the subrogation provisions of the New 
York standard mortgagee clause of its 
policy. The insurer’s motions to dismiss 
and for judgment on its counterclaim were 
denied.—Palisano v. Bankers & Shippers In- 
surance Company of New York et al. New 
York Supreme Court, Appellate Division, 
Fourth Department. March 22, 1950. 7 
CCH Fire ANp CAsuA.ty CAses 129. 


Determining Business 
Interruption Loss 


Plaintiffs brought actions on business in- 
terruption policies, claiming a $20,000 loss 
in profits and continuing expenses as a 
result of a fire. The insurers contended tha’ 
the loss claimed was excessive and that 
under the coinsurance clause of the policies, 
plaintiffs’ recovery should be greatly re- 
duced. The coinsurance clause required the 
insured to maintain insurance at eighty per 
cent of the sum that would have been earned 
(had no fire occurred) “during the twelve 
months immediately following the date of 
loss.” The insurers insisted on basing de- 
termination of the loss entirely on the ex- 
perience of the business before the fire. 
Since they offered no evidence as to the 
probable experience after the fire, they failed 
to sustain their burden as to the coinsur- 
ance clause. Judgments for plaintiffs were 
affirmed.—Home InSurance Company et al. v 
Eisenson et al. United States Court of Ap- 
peals for the Fifth Circuit. April 14, 1950 
7 CCH Fire Anp CASuALTy CAses 138. 


Declaratory Judgment Jurisdiction 
Declined—Comity 


Each plaintiff had insured a building owned 
by defendant, a resident of Alabama, under 
a $2,500 fire insurance policy, each of which 
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contained a provision limiting the total 
insurance on the property to $5,000. An Ala- 
bama company had also insured the build- 
ing under two fire policies of $1,000 each. 
All of the policies contained the conven- 
tional pro-rata clause. Following destruc- 
tion of the property by fire, the insured 
furnished each insurer with a proof of loss in 
an amount exceeding $8,500. 


Contending that the total insurance clause 
constituted a warranty which was breached 
by the existence of insurance in excess of 
$8,500, and aggregating the amounts of 
their policies to arrive at the jurisdictional 
amount, plaintiffs asked the court to declare 
a forfeiture of the policies or to ascertain 
the amount which each plaintiff and the 
Alabama insurer should contribute because 
of the loss sustained by the insured. 


The insured, who had instituted separate 
actions in the state court against the three 
insurers, moved to dismiss. The court granted 
the motion, enumerating some of the fac- 
tors which caused it to decline jurisdiction. 
First, the court declared, the Federal De- 
claratory Judgment Act was designed to 
afford a new form of relief, not to furnish 
a new choice of tribunals or to draw into 
federal courts the adjudication of causes 
properly cognizable by a state court. Sec- 
ondly, the claims could be adjudicated ade- 
quately in the state court. Third, a judgment 
would not achieve the result of clarifying 
and settling the legal relations in issue. 
Fourth, in the interest of comity between 
state and federal courts in Alabama, it is 
necessary to withhold declaratory relief in 
litigation involving claims on fire insurance 
policies. Most fire policies contain a clause 
postponing the right of an insured to bring 
an action until some specified period of time 
after submission of proof of loss. In Ala- 
bama, if an insured rushes into his own 
state court within the proscribed period, he 
is met with a maintainable claim of prema- 
turity of action which serves to abate the 
action.—Aetna Insurance Company et al. v 
Busby. United States District Court, North- 
ern District of Alabama, Jasper Division. 
January 3, 1950. 7 CCH Fire aNnp CASUALTY 
Cases 141 


Beauty Shop Appliance Coverage 
Covers Sink Cover 
A beauty parlor customer was injured, 


during the operator’s temporary absence, 


Fire and Casualty 


when a sink cover fell upon her face. She 
had been placed in a reclining position with 
her head over the sink in readiness for a 
shampoo, A policy issued by defendant New 
Amsterdam Casualty covered ownership, 
maintenance or use of the premises, but 
excluded claims for bodily injury due to 
the rendering of any professional services. 


A policy issued by defendant American 
Employers’ covered beauty shop operations, 
including shampooing, and provided that the 
insurer would pay all sums which the in- 
sured became obligated to pay for damages 
resulting from any personal or professional 
service or the use of any preparation or ap- 
pliance in connection with the hazards stated. 
The policy excluded the “use, care and mainte- 
nance of premises other than personal or 
professional services included in beauty shop 
operations.” 

Each of the insurers disclaimed liability 
and asserted that the claim was covered by 
the other’s policy. The court held that the 
accident was one “resulting from a personal 
or professional service or use of an appli- 
ance” in connection with the beauty shop 
operation of shampooing. Consequently the 
claim was within the scope of the policy 
issued by American Employers, but was 
excluded from the coverage of the New Am- 
sterdam policy.—Ruggieri v. The New Am- 
sterdam Casualty Company et al. New York 
Supreme Court, Appellate Division, Second 
Supreme Judicial Department. March 27, 
1950. 7 CCH Fire anp CAsuatty Cases 143. 


Cause of Roof’s Collapse— 
Wind or Rain? 


The center portion of the roof of plain- 
tiff’s building collapsed, and recovery was 
sought under the windstorm riders of two 
fire insurance policies. The insurers con- 
tended that a drainpipe had stopped and 
that the weight of accumulated rain water 
had caused the roof to collapse. The sole 
eyewitness testified that on the day of the 
damage the weather was “pretty nice” and 
that just before the collapse the water on 
the roof was about eighteen inches deep and 
covered seventy-five feet of the 150 foot 
roof. Photographs disclosed that the roof 
caved in near the drain and that the air 
funnels remained undisturbed after the col- 
lapse, except the one in the vicinity of the 
collapsed part of the roof. This particular 
funnel was bent in the direction of the sag 
in the roof. 
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In view of the physical facts and the testi- 
mony of the eyewitness, the court was of 
the opinion that plaintiff failed to sustain 
her burden of proof and that the verdict in 
her favor should be set aside. The opinion 
testimony of three of plaintiff's witnesses, 
none of whom had qualified as an expert, 
was highly conjectural and tended to invade 
the province of the jury. Judgment for plain- 
tiff was reversed and a new trial granted.— 
LaBris v. Western National Insurance Com- 
pany et al. West Virginia Supreme Court 
of Appeals. February 28, 1950. 7 CCH Fire 
AND CASUALTY CASES 146. 


Inventory and Iron Safe Clause— 
Adequacy of Records 


A fire destroyed an unoccupied store build- 
ing in which plaintiff had previously con- 
ducted a retail package liquor business. An 
action was brought to recover under a fire 
insurance policy, which obligated defendant 
to pay the actual value of the property in- 
sured at the time of the loss. The trial court 
dismissed the action, holding that the in- 
sured had not complied with the inventory 
and iron safe clause and that the records 
were not sufficient to enable the court to 
determine the amount of the loss. 


The insured produced an inventory of 
his merchandise taken on January 1, 1946, 
which, in the language of the inventory and 
iron safe clause, was the last inventory taken 
prior to the date of the policy. This inven- 
tory was itemized and showed the cost of 
each item. The invoices of merchandise 
added to the stock after January 1, 1946, 
showed the items purchased, their cost and 
the name of the seller, The sales tax reports 
showed the aggregate amount received from 
sales for each month from January 1, 1946, 
to July 1, 1946. Although the insured’s sys- 
tem of bookkeeping was informal and im- 
perfect, the reviewing court was of the 
opinion that it constituted a sufficient com- 
pliance with the iron safe and inventory clause. 


However, the appellate court went on to 
say that the trial court apparently did not 
regard the records as complete and trust- 
worthy evidence of the amount of the loss; 
it was not compelled to believe evidence 
which seemed unreasonable or improbable 
or to accept as true the uncorroborated evi- 
dence (even though uncontradicted) of the 
insured and his wife, who were interested 
witnesses. The reviewing court would not 
retry or substitute its judgment for that of 
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the trial court with respect to issues of fact. 
Judgment of dismissal was affirmed.—No- 
land v. Buffalo Insurance Company. United 
States Court of Appeals for the Eighth Cir- 
cuit. May 2, 1950. 7 CCH Fire anp Cas- 


UALTY CASEs 151. 


Broker as Agent for Insured 


The complaint alleged that one Beutler 
was an insurance broker, duly licensed and 
bonded, to the knowledge of the defendant 
insurer; that plaintiffs applied to Beutler 
for a fire insurance policy, which she secured 
from defendant through its agents; that 
Beutler delivered the policy to the plaintiffs, 
who paid her the premium; that subse- 
quently while the policy was in full force 
and effect a fire occurred which was covered 
by the policy; that defendant has refused to 
pay the damages, claiming that the policy 
had been canceled for nonpayment of pre- 
miums for the reason that Beutler did not 
remit to defendant the premiums collected 
by her from the plaintiffs. 


The order striking this complaint was 
upheld. “Although the broker may, with the 
consent of both parties, become the agent 
of the insurer and the insured, in the ab- 
sence of allegation and proof to that effect 
he is deemed to be the agent of the insured.” 
—Wilczewski et al. v. American Central In- 
surance Company. Illinois Appellate Court, 
First District. February 20, 1950. 7 CCH 
Fire AND CASUALTY CASEs 80. 


Arkansas Rate Regulatory Law 
Upheld 


A taxicab company operating in the area 
of Little Rock, Arkansas, brought an action 
under the Sherman Act for an injunction 
and treble damages against the Casualty 
Reciprocal Exchange, the National Bureau 
of Casualty Underwriters and forty-nine 
casualty companies, licensed to do business 
in Arkansas, which wrote more than one 
half of the casualty insurance in the state. 
The taxi company contended that the de- 
fendants constituted a combination in re- 
straint of trade in violation of the Sherman 
Act and that plaintiff (who had been rated 
a substandard risk because of a bad loss 
record) had been forced to pay an excessive 
rate for its casualty insurance coverage. 

Defendants asserted that their conduct 
was sanctioned by Act 116 of the Acts of 
the General Assembly of Arkansas, 1947, 
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which authorizes the establishment of in- 
surance rates by a rating bureau, licensed 
and supervised by the state. They further 
argued that by virtue of the McCarran Act, 
the Sherman Act did not apply to the in- 
surance business insofar as it was regulated 
by the state. 


The court held that the Arkansas law au- 
thorizing the establishment of insurance rates 
by a rating bureau, licensed and supervised 
by the state, did not create a monopoly. The 
bureau became an agency or instrumentality 
of the state for determining rates to be 
charged by insurers. The McCarran Act 
stemmed from the South-Eastern Underwrit- 
ers’ decision, which held that interstate in- 
surance transactions are interstate commerce. 
The purpose of the McCarran Act was to 
permit the states to continue the regulation 
of the business of insurance, unhampered 
by federal legislation relating to interstate 
commerce. Judgment of dismissal was af- 
firmed.—North Little Rock Transportation 
Company, Inc. v. Casualty Reciprocal Ex- 
change et al. United States Court of Ap- 
peals for the Eighth Circuit. April 5, 1950. 
7 CCH Fire Anp CAsuA.Lty Cases 144. 


“Member of Same Household" 
Construed 


Plaintiff sought to recover on a policy of 
insurance for loss of furs and jewelry be- 
longing to his divorced wife. The policy 
covered personal property owned, used or 
worn by the insured and members of the 
same household. Plaintiff and his wife sepa- 
rated on September 12, 1946, and the loss 
occurred on December 9, 1946. 


Since the insured’s wife was living apart 
from the insured and had set up an estab- 
lishment of her own, she was not a “member 
of the same household” and her losses were 
not covered by the policy. The trial court 
correctly vacated the verdict of the jury 
in favor of the insured and rendered judg- 
ment for the insurer—Neidhoefer v. Auto- 
mobile Insurance Company of Hartford, 
Connecticut. United States Court of Appeals 
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for the Seventh Circuit. May 12, 1950. 7 
CCH Fire Anp CASUALTY CASEs 154, 


Refusal to Pay Loss— 
No Breach of Contract 


Plaintiff, who was engaged in the business 
of installing heating plants, brought an ac- 
tion for breach of a manufacturers’ and con- 
tractors’ liability insurance policy. The trial 
court found for the insurer, and the inter- 
mediate court dismissed a report. 


One of plaintiff’s customers suffered soot 
and smoke damage due to an alleged defect 
in the resealing of a furnace. Plaintiff noti- 
fied defendant of the claim, but after investi- 
gation defendant disclaimed liability and 
refused to pay the loss. Plaintiff then settled 
the customer’s claim and brought suit 
against the insurer, who contended that 
plaintiff was barred by condition eleven of 
the policy, which provided that no action 
would lie against the company unless, as a 
condition precedent, the insured had com- 
plied with all the policy terms, or until the 
amount of the insured’s obligation to pay 
had been finally determined either by judg- 
ment against the insured after actual trial 
or by written agreement of the insured, the 
claimant and the company. Plaintiff claimed, 
on the other hand, that it was excused from 
complying with condition eleven because de- 
fendant had disclaimed liability and had 
refused to pay the loss. 

The court held that what defendant had 
written at a time when there was no case 
for it to defend did not amount to a waiver 
of condition eleven, nor was refusal to as- 
sume liability at such a time a breach of 
any policy term. Defendant’s act was not a 
denial of liability in any event or the equiva- 
lent of a refusal to defend an action. Its 
action did not confer upon plaintiff any right 
to make any settlement it chose to make 
and to charge the cost to defendant. The 
order dismissing the report was affirmed.— 
Marvel Heat Corporation v. Travelers In- 
demnity Company. Massachusetts Supreme 
Judicial Court, April 27, 1950. 7 CCH Fire 
AND CASUALTY CASEs 172. 





DEMOCRACY—A democracy is not always sure of its bearings and in 
the last year the country has traveled in a great many directions at once.— 
John P. Frank, University of Chicago Law Review, Autumn, 1948. 
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Damages— 
Insurer's Breach of Contract 


Defendant’s policy of collision insurance 
covered plaintiff's automobile, which was 
demolished in a collision November 22, 1947. 
Plaintiff received very serious personal in- 
juries in the accident. Despite repeated 
promises of the defendant insurance com- 
pany to adjust the loss, no settlement be- 
tween it and the insured was ever made. In 
late February of 1948, plaintiff made a settle- 
ment with the tortfeasor, some $20,000, and 
at this time defendant’s adjuster telephoned 
plaintiff's counsel, stating he had _ heard 
about the settlement of the case and that the 
insurance company would not pay the in- 
sured any money. 


Plaintiff brought this action against de- 
fendant insurer in March, 1948, not for the 
enforcement of the contract of insurance but 
for damages for its breach. Plaintiff alleged 
that defendant fraudulently refused prompt 
payment, knowing that plaintiff had to de- 
mand recovery of all elements of damages, 
including the loss of the car, that settlement 
of the suit was made because of the plain- 
tiff’s disability and financial distress and 
that plaintiff incurred attorney’s fees and 
other expenses. Defendant’s answer set up 
the stipulation of the policy that the insured 
should do nothing after loss to prejudice the 
rights of the insurance company. 

The jury verdict of $1,350 actual damages 
for the plaintiff was upheld. The insurer 
sought to take advantage of plaintiff's posi- 
tion, which was occasioned by the law re- 
quiring that his claims for personal injuries 
and property damage be sued upon in one 
action or the omitted claim lost. “The in- 
surance company was bound to discharge 
with reasonable promptness its undoubted 
liability under the policy.”—Powers v. Cal- 
vert Fire Insurance Company. South Caro- 
lina Supreme Court. Filed February 16, 
1950. 33 CCH AvuTomosiLe CAses 583. 


Proximate Cause— 
Disengaging Bumpers 
Defendant A was driving south on a 


three-lane road, followed by the car in 
which plaintiff was riding. As the driver of 
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plaintiff's car attempted to pass the car of 
Defendant A, the latter made a left turn 
across the highway without giving any sig- 
nal, hooking plaintiff’s car and dragging it 
into the far left lane of the highway. While 
plaintiff was attempting to disengage the 
bumpers, he was.struck by a car driven by 
Defendant B, who was intoxicated. The 
jury rendered verdicts against each defend- 
ant. Only Defendant A appealed, contend- 
ing that his negligence was a remote and 
not a proximate cause of plaintiff’s injuries 
because Defendant B’s negligence operated 
as an independent intervening cause break- 
ing the chain of causation. 


The reviewing court concluded that the 
question raised by Defendant A was one of 
fact for the jury, and that the jury’s finding 
was binding.—Bunch v. Eason et al. Cali- 
fornia District Court of Appeal, Fourth 
District. February 2, 1950. 33 CCH Avuto- 
MOBILE CASES 476. 


Host's Liability— 
Indiana Guest Statute 


Plaintiff sought recovery from her son-in- 
law for injuries received while riding as a 
guest in his automobile. On a trip through 
Indiana, she, her husband, the defendant and 
his wife stopped at a roadside table for the 
purpose of lunching. Plaintiff objected to 
lunching at this place because of the 
presence of “green flies” and of odors there. 
Defendant, the driver and owner of the car, 
became peeved, said he would drive 250 
miles further before they would stop to eat 
and drove the car at an excessive speed. 
Subsequently, while on a dirt road surfaced 
with gravel, defendant was looking to his 
left and calling the attention of his father-in- 
law to the growing corn crop; at this time, 
the car struck something, either a ridge or 
drain in the road, which caused the plaintiff 
to be suddenly thrown upward, her head 
striking the top of the car, so that she sus- 
tained serious injuries, 

In accordance with the Indiana guest stat- 
ute, plaintiff alleged that her injuries were 
caused by the wanton or wilful misconduct 
of the defendant in the operation of the car. 
A verdict was directed for the defendant, 
and plaintiff appealed. 
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The court affirmed the judgment below. 
While the evidence would have allowed a 
finding of negligence, it would not allow an 
inference even of constructive wilful or wan- 
ton misconduct since the act causing the 
injury was not intentional—Fischer v. White. 
Kentucky Court of Appeals. January 17, 
1950. 33 CCH AvurTomosite CAsEs 485. 


NOTHER CASE involving the same 
‘4 Indiana guest statute concerned a plain- 
tiff who paid the cost of gas and oil on a 
joint trip with defendant in the latter’s car. 
Defendant drove through a stop sign and 
collided with another car, plaintiff suffering 
injuries. 

The reviewing court found the verdict 
directed for defendant erroneous. Two 
questions of fact should have been submitted 
to the jury: (1) whether plaintiff was in- 
jured “while being transported without pay- 
ment therefor’; (2) even if that question 
were answered in the affirmative, whether 
the injuries were “caused by the wanton or 
wilful misconduct” of defendant—Ward 
et al. v. Strobel. New York Court of Ap- 
peals. December 29, 1949. 33 CCH Auto 
MOBILE CASEs 488. 


Stopping on Highway - 


Plaintiff's automobile struck defendant's 
car, which was standing on a country high- 
way on a night when sleet and snow were 
falling. At the point where the accident 
occurred, the paved slab of the highway 
was twenty feet wide and the dirt shoulder 
was none feet wide and level. Defendant 
testified that his windshield wiper had 
stopped operating, that ice on the wind- 
shield and mist and fog in the air so ob- 
structed his view that he could see neither 
the highway nor the shoulder, that he 
brought his automobile to a stop over the 
crest of the hill, got out to see the shoulder 
so he could driver the car over there and 
remove the ice from the windshield, but that 
before he could get back in the car plain- 
tiff’s automobile approached and struck the 
rear of his car. He further testified that 
his red taillights were lighted. 


Defendant argued that his car was dis- 
abled within the meaning of the applicable 
Iowa statute. After a review of the cases 
from several jurisdictions, the court could 
find no similar case where a driver with a 
defective windshield wiper was immunized 
from responsibility for parking on the high- 
way, and hence this contention was rejected. 
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Defendant argued also that plaintiff was 
contributorily negligent as a matter of law 
in violating the assured-clear-distance-ahead 
statute. This argument in turn was rejected 
by the court: whether defendant’s taillights 
thirty-five to forty miles per hour were 
excessive under the circumstances were 
questions for the jury. Judgment for plain- 
tiff affirmed.—Tuhn v. Clark. Towa Supreme 
Court. February 7, 1950. 33 CCH Avto- 
MOBILE CAses 507. 


Owner's Liability for Act of Guest 


While plaintiff was putting baggage into 
the trunk of his car, which was parked close 
to a depot, he was struck by defendant’s 
car, which had been stopped about ten feet 
behind plaintiff's car, and which was 
equipped with hydramatic transmission. De- 
fendant’s chauffeur had left the motor run- 
ning and had gotten out to attend to the 
baggage. Defendant directed his son-in-law 
to get out of the front seat and assist some 
girls out of the back seat. In following this 
direction, the son-in-law passed under the 
steering wheel and accidentally stepped on 
the accelerator, causing the car to move for- 
ward and strike the plaintiff. 


The verdict for defendant was reversed 
and remanded. Thé@ inference to be drawn 
from the trial court’s misleading instruction as 
to negligence and proximate cause was that 
under no circumstances could the owner be 
held liable for the acts of a guest. The 
questions of whether the son-in-law acted in 
such a way as to make defendant liable for 
his negligent act, and of whether the chauf- 
feur was acting as a reasonably prudent per- 
son in leaving the motor running, should 
have been presented to the jury.—Shimick v. 
Stearns. Ohio Court of Appeals, Cuyahoga 
County, Eighth District. January 9, 1950. 
33 CCH AvutTomosiLe Cases 500. 


Agency of Truck Driver 


Plaintiffs’ car was damaged by defendants’ 
truck. Defendants were partners, and the 
driver of the truck was the brother of one 
of the partners. Plaintiffs showed that the 
truck belonged to the partners and made out 
a prima facie case of agency. 

The driver of the truck was employed as 
a night watchman for the partnership. The 
partnership was shut down at the time be- 
cause of a strike, and the driver had au- 
thority to use the truck to go to and from 
his night work. At the time of the accident, 
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which occurred during the daytime, the 
driver and a friend where hauling a load of 
kindling wood belonging to the two of them. 
After the accident, the driver’s brother, who 
was one of the partners, said the accident 
was the truck driver’s fault and that he (one 
of the defendant partners) would fix the 
plaintiffs’ car. 

The verdict for plaintiff was reversed on 
appeal. The truck driver, in driving the 
truck for his own purposes during the day- 
time, was acting beyond the scope of his 
authority.—Livingston v. Fields et al., d. b. a. 
Fields Grain & Feed Company. Kentucky 
Court of Appeals. December 16, 1949. 33 
CCH Automosire Cases 516. 


Larcenist Held Agent 


Plaintiff engaged a cab of the defendant 
to take her from the shopping area to her 
home. Upon arriving at the destination, the 
driver of the cab upbraided the plaintiff for 
taking so long to leave the car. Plaintiff 
told him she was crippled and left the cab, 
taking some packages. However, she did 
not have time to get her pocketbook off the 
seat. The driver slammed the door and hur- 
ried off, with plaintiff screaming over her 
loss. As the cab driver turned the corner 


_ of the block, he shook the pocketbook at 


her. According to plaintiff’s evidence, it 
then contained $440. She immediately called 
the cab office and reported the incident, and 
the matter was reported to the police. After 
leaving the plaintiff, the driver picked up 
another fare; subsequently he called the cab 
office and the police and surrendered to 
them, and he delivered to his employer (the 
defendant) the money collected from the 
fare subsequent to plaintiff. 


The defendant did not contradict the theft, 
and he admitted that the ‘driver was working 
in his employ at the time as a cab driver. 
However, he moved for a directed verdict on 
the ground that the driver’s act was outside 
the scope of his employment, asserting there 
was no evidence to show that defendant 
condoned, affirmed or acquiesced in the 
driver’s criminal act. His motion was over- 
ruled, verdict and judgment were for plain- 
tiff in the amount of $440, and defendant 
appealed. 


The reviewing court affirmed the judg- 
ment for plaintiff. “The cab was Horton’s. 
The driver was Horton’s. The cab was 
being driven for Horton. . .. The haste of 


the driver in trying to get the passenger out 
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of the cab quickly might evidence careful 
attention to his employer’s business—that he 
could get another fare and make money for 
his employer. The driver actually left the 
scene, made another trip for a fare of $33, 
and paid this money over to Horton. Clearly 
the law should protect the victim in such a 
case.”—Horton, d. b. a. 622 Cab Company v. 
Jones. Mississippi Supreme Court. Febru- 
ary 13, 1950. 33 CCH AuTomoBILE Cases 505. 


Nonresident Statute 


Plaintiff, a resident of Florida, brought 
this action in Georgia on a Florida judgment 
rendered under the Florida Nonresident 
Motor Vehicle Statute. 


Defendant had leased his truck and his 
driver in Georgia for a one-haul trip to 
Florida and return. In the course of the trip 
for the lessee, the driver was involved in a 
collision. Defendant learned of this the next 
morning but did not go to Florida; neither 
did he then authorize anyone to file any ap- 
pearance for him in the suit filed in Florida 
by the plaintiff; he testified also that he did 
not employ any attorneys to file an appear- 
ance for him. 


However, defendant did carry a policy of 
public liability insurance for personal in- 
juries and property damage, this policy pro- 
viding in part that “the company shal! 
defend in [the defendant’s ] name and behalf 
any suit against the insured alleging such 
injury or destruction and seeking damages 
on account thereof, even if such suit is 
groundless, false or fraudulent; but the 
company shall have the right to make such 
investigation, negotiation and settlement of 
any claim or suit as may be deemed ex- 
pedient by the company.” The defendant’s 
insurance company engaged a firm of Miami 
attorneys to defend the Florida suit against 
the defendant; they entered an appearance 
and, without pleading to the jurisdiction, 
filed a plea and answer to the merits in the 
name and on behalf of the defendant. The 
insurance company’s subsequent investiga- 
tion of the facts of the lease showed that 
the collision was not covered under the 
terms of the policy. The Miami attorneys 
then requested and were granted permission 
from the court to withdraw from the case. 
The Florida court found that defendant had 
ratified the pleadings in the case and subse- 
quently entered judgment against him. 


The suit on the judgment in Georgia was 
not easily disposed of. The court. unani- 
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mously held that the purported service of 
the Florida suit on the defendant by serving 
the Secretary of State of Florida was in- 
valid; this because it was not alleged in the 
plaintiff’s declaration in the Florida suit that 
defendant was a nonresident of Florida. 


However, two of the five judges dissented 
from the majority opinion as to the effect of 
the plea to the merits. ‘The majority held: 
(1) It is unnecessary to decide whether the 
policy stipulation (above quoted) “was an 
unqualified appointment of the company as 
an agent to procure counsel to defend the 
case, and if so whether it carried with it the 
authority to waive the jurisdiction of the court 
over the person of the defendant”; (2) If 
the provision did provide such authority, 
it did not authorize a temporary and pro- 
visional defense to the action, in effect solely 
for the protection of the insurance company; 
(3) Hence, the order of the Florida court 
allowing the Miami attorneys to withdraw 
from the case left the court without juris- 
diction over the defendant, especially since 
he did not ratify the filing of the pleadings 
with full knowledge of the facts. 


The dissentients thought the pleas to the 
merits of the Florida suit, without any 
reservation, submitted the defendant to the 
jurisdiction of the Florida court, and that 
the judgment rendered against him in that 
case was valid—Way v. Turner. Georgia 
Court of Appeals. January 13, 1950. 33 
CCH Avutomosite Cases 510. 


Mortgagee’s Claim Against Insurer 


A owned a motor truck. A policy in- 
suring him against its loss by destruction 
in a collision contained a provision that any 
loss should be payable to the plaintiff mort- 
gagee “as its interest may appear.” While 
the policy was in force, A transferred the 
motor truck to B, who executed his note 
to the plaintiff and a mortgage on the truck 
to secure the payment of the note. After 
these transactions the plaintiff released A 
from liability; but the seller and buyer of 
the truck failed to obtain a change in the 
beneficial provision of the policy so that it 
remained in effect with plaintiff and A as 
beneficiaries. Subsequently, the truck was 
destroyed in a collision, and the plaintiff 
mortgagee brought this action against the 
insurance company. 

The court held for the defendant insur- 
ance company. While the policy contained 
no provision that the alienation of title 
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should terminate the insurance, it did con- 
tain a statement that the policy should apply 
only while the automobile “is owned, main- 
tained and used for the purposes stated as 
applicable hereto.” Plaintiff could have no 
greater rights under the open-mortgage 
clause than A, whose interest had termi- 
nated.—Farmers & Depositors Bank v. The 
Commonwealth Insurance Company of New 
York. Kentucky Court of Appeals. Febru- 
ary 3, 1950. 33 CCH AvutomosiLe Cases 502. 


Service of Process— 
Deceased Nonresident 


Actions were brought by the plaintiffs to 
recover damages for personal injuries and 
death. The accident occurred in Wisconsin, 
and the alleged tortfeasor was a resident of 
Chicago. The suits were commenced by 
the issuance of summons and complaint 
served upon the Commissioner of the Motor 
Vehicle Department of Wisconsin. No other 
service was attempted. 


The widow of the alleged tortfeasor peti- 
tioned the court for permission to intervene 
for the purpose of proving to the court that 
the named defendant died more than a year 
prior to the attempted service upon the 
Commissioner of the Motor Vehicle De- 
partment. From the orders denying her 
petition, she brought these appeals. 


The trial court denied her petition be- 
cause she had no personal or property inter- 
est in the litigation. Her petition set forth 
that her husband died leaving no property 
except that which was held in joint tenancy 
with her; and that no administrator or per- 
sonal representative had been appointed by 
the probate courts of Illinois. 


On appeal, the orders of the trial court 
were reversed and remanded. The court 
said: “We are not here confronted with 
the efficacy of that section to authorize 
service upon the executor or other repre- 
sentative of a deceased person. Here there 
is no personal representative to be bound by 
the substitute service upon the Commis- 
sioner of the Motor Vehicle Department. 
It is elementary that one deceased cannot 
be a party to an action. More accurately, 
it is fantastic to suggest that he can be. 
Consequently, the court has no jurisdiction. 
—Brickley et al. v. Albert Neuling, Helen 
Neuling, Appellant. Wisconsin Supreme Court. 
Filed February 7, 1950. 33 CCH Avutomo- 
BILE CASEs 601. 
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New Trial—Discretion of Trial Court 


In the course of its deliberations involv- 
ing a collision, the jury asked the deputy 
sheriff if the evidence of a witness could 
be read to the jury. The officer reported the 
matter to the jury, the jury remaining in 
the jury room. The attorney for the de- 
fendant agreed that the evidence could be 
read. The attorney for plaintiff, who was 
then at his office, was asked over a tele- 
phone whether he would consent to grant- 
ing the jury’s request and he refused. The 
deputy sheriff then returned to the jury 
room with the information that the evidence 
of the witness would not be read. The evi- 
dence was conflicting as to just what the 
officer told the jury at this time, one of 
three jurors testifying that the officer in- 
formed them that the attorney for the 
defendant consented but the plaintiff’s at- 
torney refused and, therefore, the request 
would not be granted. 


After the verdict for defendant, the trial 
judge, on the basis of the above evidence, 
granted plaintiff a new trial on the ground 
that the court was guilty of an indiscretion 
in communicating with the jury in this 
manner. 

Upon defendant’s appeal from the order 
granting the new trial, the order of the trial 
court was affirmed. “Granting a new trial 
for misconduct or indiscretion on [the] part 
of jurors, lawyers, and a trial judge, occur- 
ring prior to the rendition of a verdict, 
rests largely within the discretion of a trial 
court. . . . Unless abused, the exercise 
of such discretion will not be disturbed.”— 
Lloyd v. St. Louis Public Service Company. 
Missouri Supreme Court, Division Number 
Two. February 13, 1950. 33 CCH Auvrto- 
MOBILE CASES 639. 


’ 


Deputy Sheriff's Report Inadmissible 


Plaintiffs ran into the rear of defendant’s 
truck, which was stopped at an intersection 
for the alleged purpose of making a left 
turn. They alleged defendant was negli- 
gent in failing to signal and in not having a 
rear light on his truck. 


During the trial, the deputy sheriff who 
made the accident report was permitted to 
testify merely what the report showed— 
that the driver of the plaintiff's car said 
he was blinded by the lights of oncoming 
traffic, did not see the truck, and made no 
complaint as to the taillight or the absence 
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of signal. On cross-examination the witness 
admitted that he had no recollection with 
reference to the driver’s statement, and 
further said that that the report did not refresh 
his memory as to what took place. 


The admission of the deputy sheriff's 
testimony was held prejudicial error re- 
quiring reversal of the judgment for plain- 
tiffs. Under the statute applicable at the 
time of the trial, the report itself could not 
be placed in evidence, and permitting the 
witness to read therefrom resulted in placing 
a part of the report in evidence. The same 
statutory prohibition precluded the treatment 
of the report as a memorandum made by a 
witness having at the time knowledge of 
the facts, but being unable to recall them to 
mind at the trial—Germiquet v. Hubbard 
Michigan Supreme Court. Filed March 1, 1950. 
33 CCH AvUTOMOBILE CASEs 684. 


Violation of Law— 
Impeachment Evidence 


Defendant, accompanied by his wife, was 
driving a truck-trailer. He undertook to 
make a “U” turn, and plaintiffs’ following 
automobile collided with the trailer. The 
plaintiffs’ car was damaged and plaintiff 
wife sustained head injuries. 

A verdict and judgment were rendered 
for plaintiffs, and defendant contended that 
error was committed in requiring him to 
answer that he did not hold a permit for 
trucking at the time the collision occurred. 
The record did not show that the truck- 
trailer was one for which a permit from the 
Texas Railroad Commission was required. 


The reviewing court held that the evi- 
dence did not establish negligence on the 
part of defendant, and if it was admitted 
for impeachment purposes it was error. The 
evidence could only discredit defendant as 
a witness in his own behalf. The judgment 
for plaintiffs was reversed and the cause 
remanded.—Evans v. Jacobs et al. Texas 
Court of Civil Appeals, Austin. February 
15, 1950. 33 CCH Avutomosire Cases 680 


Guest Statute— 
School Child Exception 


Plaintiffs, a six-year-old girl and her 
eight-year-old brother, alleged and proved 
that, after leaving the schoolhouse and com- 
ing out onto the road en route to their 
home, they were invited to ride with the 


IL J — June, 1950 





fate 
of « 
veh 
evi 
chil 
pre 
que 
crez 

T 
mer 
that 
scoy 
Ten 
Cou 
Judi 
1950 


Igne 
Dek 


in th 
collis 
insur 


Auto 








to 
ng 
‘he 


tiff 


red 
hat 
to 
for 
‘ed. 
ck- 
the 
‘ed. 
evi- 
the 
ted 
The 
| aS 
1ent 
suse 
xas 
lary 


680. 


her 
oved 
com- 
their 
the 


1950 


SEALE 15 


‘aah 


Bia dikes 


WHAT THE COURTS ARE DOING 





AUTOMOBILE 


_ RR ro A IE EE AS tee A A ARERR AACR SE A RNASE RN NE 


principal defendant, who had picked up his 
grandson at the same school; that the chil- 
dren wanted to ride inside the car but that 
defendant told them to ride on the running 
board and that it would be safe; that upon 
arriving at their home and being so in- 
formed by the plaintiff children, the defend- 
ant applied the brakes suddenly, throwing 
the girl off the running board and causing 
various injuries, 

Defendant argued that the exception in 
the Florida guest statute relating to “chil- 
dren being transported to or from schools” 
should be applied only to transportation to 
or from school in school busses. At the 
trial this argument was successful, and de- 
fendant won directed verdicts as to those 
counts of the declarations couched in terms 
of simple negligence. 


The reviewing court held the direction 
of the verdict to be error. School children 
who are being transported to or from school 
in a privately own vehicle are accorded the 
benefits of the exception in the guest stat- 
ute.—Summersett, etc. v. Linkroum et al. 
Florida Supreme Court, Division A. Filed 
February 21, 1950. 33 CCH AvutomosiLe 
Cases 667. 


Discovered Peril 


Plaintiff's thirteen-year-old son sustained 
fatal injuries in falling under-the rear wheel 
of defendant’s truck while hanging onto the 
vehicle and riding his bicycle. There was 
evidence that the truck driver knew of the 
child’s dangerous position in time to have 
prevented the injury and that he was re- 
quested to reduce his speed but instead in- 
creased the speed of the truck. 

The reviewing court upheld the judg- 
ment for the plaintiff, including the finding 
that the truck driver was acting within the 
scope of his employment.—Neman, d. b. a. 


Temple Junk Company v. Knight. Texas 
Court of Civil Appeals, Third Supreme 
Judicial District, at Austin. February 8, 


1950. 33 CCH AvutomosiLe Cases 629. 


Ignorance of Insurance Excuses 
Delay in Giving Notice 


Complainant purchased his car for cash 
and a note secured by an interest in the 
car. Unknown to him, there was included 
in the note the cost of comprehensive and 
collision insurance on the automobile. The 
insurance had been issued at the instance 


Automobile 


of the holder of the note, a bank, and con- 
tained an endorsement requiring payment of 
loss or damage to the holder. The note was 
paid before it was “finally due,” and the 
bank, instead of turning the note and policy 
over to plaintiff, mailed them to the ven- 
dors, who, through “error,” placed them 
in their files instead of delivering them to 
complainant. The complainant had no 
knowledge of the existence of the policy 
until he received an expiration notice mailed 
April 15, 1948, advising him the policy would 
expire on May 15, 1948. 


The automobile was involved in an acci- 
dent November 15, 1947. Not knowing of 
the insurance, complainant did not make 
claim or advise the bank of the damages, 
but continued with his payments on the 
note. The expiration notice indicated the 
policy had a $50 deductible provision. Being 
a man of slight education, complainant under- 
stood that he must raise $50 in cash before 
he could claim the benefits of the policy; 
so he waited twenty-two days until he 
could get this $50 and then reported the 
accident to the insurance agent. The pres- 
ent suit resulted after the defendant insur- 
ance company refused to pay for the repairs. 

The policy required notice “as soon as 
practicable” and the filing of proof of loss 
within sixty days after the occurrence of 
the loss; it also provided that: “Payment 
for loss may not be required nor shall 
action lie against the company unless, as 
a condition precedent thereto, the insured 
shall have fully complied with all the terms 
of this policy “J 

Among the defenses were the arguments 
that the provisions of the policy as to filing 
proof of loss and as to notice were not 
complied with, and that the knowledge of 
the bank and of the vendors of the car was 
imputed to the complainant. 


The court held for the complainant. The 
policy provisions as to the filing of proof 
of loss could not work a forfeiture of the 
claim against the insurer unless the policy 
expressly so provided. The complainant 
was not required to give “immediate notice” 
until he had knowledge of the existence of 
the policy, and he-is not charged with the 
knowledge of the auto dealer and banker 
who were acting in their own business and 
for their own personal interest.—Spradlin v. 
Columbia Insurance Company of New York. 
Tennessee Court of Appeals, Eastern Sec- 
tion. Filed March 14, 1950. 33 CCH Auvto- 
MOBILE CASES 659. 
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Driving Without License— 
Proximate Cause 


The car owned by plaintiff and operated 
by her son was involved in a collision with 
a truck owned by defendant. Thirty days 
before the accident, the license of the driver 
of plaintiff’s car had been revoked upon his 
conviction of driving while drunk. Accord- 
ing to the defendant’s evidence, the plain- 
tiff’s car was being driven at an excessive 
rate of speed and ran into the rear of de- 
fendant’s truck, which was being carefully 
operated. According to the plaintiff’s evi- 
dence, her car was being driven at only 
about thirty miles per hour and ran into 
defendant’s truck after it had been backed 
across the highway just around a curve, 
blocking the passage of plaintiff’s car on 
the right hand side of the highway. 

At the conclusion of all the evidence, the 
trial judge directed a verdict for the defend- 
ant on the ground that the driver of plain- 
tiff’s car was driving in violation of statute, 
his license having been revoked. 


The reviewing court held such direction 
of the verdict to be error. A jury could 
have found that the manner in which the 
plaintiff's car was being operated at the 
time had nothing to do with the happening 
of the collision. The violation of the statute 
should have gone to the jury upon an ap- 
propriate instruction defining negligence per 
se and proximate cause—Miller et al. v. 
Honeycutt. Tennessee Court of Appeals, 
Eastern Section. Filed March 14, 1950. 33 
CCH Avtomosite Cases 666. 


Emergency 


Defendant, twenty-one years of age, was 
driving southward on a four-lane highway 
at night. His car was’in the east lane of 
the two lanes for southbound traffic, and 
his car was followed by cars in both the 
east and west lanes. 

Plaintiff was driving his tractor-trailer 
northward on the same highway in the east 
lane for northbound traffic. As both plain- 
tiff and defendant were approaching the 
same intersection, a northbound car passed 
the tractor-trailer and, without warning, 
turned to the left. To avoid this vehicle, de- 
fendant swerved his car to the left, colliding 
with and damaging the plaintiff’s tractor- 
trailer. While there was conflicting evidence 
as to defendant’s speed, the driver of the car 
immediately behind defendant corroborated the 
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testimony of the defendant that his speed was 
about twenty-five miles per hour. 


The trial court’s judgment for defendant 
was affirmed by the reviewing court. De- 
fendant was confronted with an emergency. 
“In such a situation one does not have time 
to think what is the best thing to do; the 
emergency occurs so quickly that it would 
be unjust to apply the rule which governs 
in the ordinary case.’—Baker v. Shettle. 
Maryland Court of Appeals. Filed March 
10, 1950. 33 CCH Automosite Cases 648. 


N ANOTHER CASE involving the sud- 

den emergency doctrine, the plaintiff 
failed to recover for injuries sustained when 
defendant’s vehicle forced a car, stopped 
partially on the shoulder of the highway, 
against him. There was evidence that de- 
fendant, faced with a vehicle skidding into 
the intersection he was approaching, turned 
onto the shoulder of the highway and 
struck the cars stopped there. The issues 
of defendant’s negligence and the due care 
of plaintiff in stopping partially on the 
pavement were held by the reviewing court 
to have been treated properly at the trial 
as questions of fact.—Linendoll v. Te Paske. 
Michigan Supreme Court. Filed February 
28, 1950. 33 CCH Auromosite Cases 681. 


Obstructed View— 
Contributory Negligence 


About 11:00 a. m. the plaintiff drove onto 
the defendant railroad’s crossing where his 
car was struck by a train. There was an 
abutment and a rise in the terrain to the 
east which obstructed plaintiff’s view of the 
approaching train. Plaintiff testified that he 
slowed down and listened for a whistle or 
a horn, but that he failed to see the train 
approaching until within three or four feet 


“of the tracks. 


The trial court rendered judgment for 
plaintiff, but on appeal the reviewing court 
concluded that he was contributorily negli- 
gent, as a matter of law, in failing to look 
and listen effectively for the approaching 
train. Where the danger at a crossing is 
increased by conditions obstructing the vision, 
greater car and caution are imposed upon 
a person about to pass over such crossing. 
Therefore, the judgment was reversed and 
final judgment entered for the railroad.— 
Bowman v. The Baltimore & Ohio Railroad 
Company. Ohio Court of Appeals. April 


18, 1949. 33 CCH AvutomoBILe CAsEs 638 
IL J — June, 1950 
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